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IF NOT FOR THE CONFIDENTIAL NATURE OF WHAT WE 
DO, YOU'D HEAR ABOUT SUCCESS STORIES ALL THE TIME. 


Lawyers are as vulnerable to personal 
and professional problems as anyone else. 
Competition, constant stress, long hours 
and high expectations can wear down even 
the most competent and energetic lawyer. 
This can lead to depression, stress, career 
problems, relationship issues, financial 
problems, or alcohol and substance abuse. 

If you have a personal or professional 
problem, we can help. Your Lawyer 
Assistance Program is,part of a national 
system of Lawyer Assistance Programs spe- 
cializing in assisting only members of the 
legal profession. 

We have been a valuable resource for 


thousands of lawyers, judges, and law stu- 


dents for over 25 years. 

Confidentiality and highly profession- 
al service is our promise. 

If an issue in your life is beginning to 
cause problems, or if you know someone 
else confronting difficulties, we can be an 
important and confidential first step in 
turning a problem into an opportunity for 
positive change. 

Your story will always be safe with us. 
Don't wait for a problem to become a big- 
ger problem. 

We're here for you. Visit 
www.nclap.org, call 1-800-720-7257 or 
email@nclap.org. 

We can help if you get in touch with us. 
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We want your fiction! 


Historical Fiction 
International Espionage 
Humor 


Fifth Annual 


Fiction Writing Competition 


The Publications Committee of the Journal is pleased to 
announce that it will sponsor the Fifth Annual Fiction Writing 
Competition in accordance with the rules set forth below. The 
purposes of the competition are to enhance interest in the Journal, 
to encourage writing excellence by members of the bar, and to pro- 
vide an innovative vehicle for the illustration of the life and work 
of lawyers. If you have any questions about the contest, please con- 
tact Jennifer Duncan, Director of Communications, North 
Carolina State Bar, 6568 Towles Rd., Wilmington, NC, 28409; 
ncbar@bellsouth.net; 910.397-0353. 


Rules for Annual Fiction 
Writing Competition 


The following rules will govern the writing competition spon- 
sored by the Publications Committee of the Journal: 


1. The competition is open to any member in good standing of 
the North Carolina State Bar, except current members of the 
Publications Committee. Authors may collaborate, but only one 
submission from each member will be considered. 


2. Subject to the following criteria, the story may be on any fic- 
tional topic and may be in any form (humorous, anecdotal, mystery, 
science fiction, etc—the subject matter need not be law related). 
Among the criteria the committee will consider in judging the arti- 
cles submitted are: quality of writing; creativity; extent to which the 
article comports with the established reputation of the Journak and 
adherence to specified limitations on length and other competition 
requirements. The committee will not consider any article that, in the 
sole judgment of the committee, contains matter that is libelous or 
violates accepted community standards of good taste and decency. 


Romance 


Science Fiction 


3. All articles submitted to the competition become property of 
the North Carolina State Bar and, by submitting the article, the 
author warrants that all persons and events contained in the arti- 
cle are fictitious, that any similarity to actual persons or events is 
purely coincidental, and that the article has not been previously 


published. 


4. Articles should not be more than 5,000 words in length and 
should be submitted in an electronic format as either a text docu- 
ment or a Microsoft Word document. 


5. Articles will be judged without knowledge of the identity of 
the author’s name. Each submission should include the author's 
State Bar ID number, placed only on a separate cover sheet along 
with the name of the story. 


6. All submissions must be received in proper form prior to the 
close of business on May 25, 2008. Submissions received after that 
date and time will not be considered. Please direct all submissions 
to: Fiction Writing Competition, Jennifer Duncan, 6568 Towles 
Rd., Wilmington, NC, 28409; ncbar@bellsouth.net. 


7. Depending on the number of submissions, the Publications 
Committee may elect to solicit outside assistance in reviewing the 
articles. The final decision, however, will be made by majority vote 
of the committee. Contestants will be advised of the results of the 
competition. Honorable mentions may be announced. 


8. The winning article, if any, will be published. The commit- 
tee reserves the right to edit articles and to select no winner and to 
publish no article from among those submitted if the submissions 
are deemed by the committee not to be of notable quality. 


Deadline is May 25, 2008 
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Tradition, Transition, and Trust 
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On October 18, 2007, at the State Bar 
Annual Meeting and swearing-in ceremony 
for our officers, we enjoyed a delightful 
evening, including an address by Attorney 
General Roy Cooper. Associate Justice 
Mark Martin, standing in for Chief Justice 
Sarah Parker, performed the swearing-in 
ceremony. I wish all of 
you could have been 
there. The occasion gave 
me the opportunity to 
make a few remarks to 
those present. John 
McMillan, our president- 
elect, suggested that the 
remarks be published in 
the Bar Journal. At his 
urging, in a flashback to 
October, here they are: 

Justice Martin, Attorney 
General Cooper, members 
of the judiciary, fellow 
lawyers, friends, and family: 

This is a humbling experience. I hope 
all of you will forgive me for any lack of 
composure, as I am overwhelmed by the 
occasion and the honor which you have 
bestowed upon me. 

I know that none of you want to listen to 
a lengthy address. Nevertheless, I feel com- 
pelled to comment for a few minutes on the 
posture of the State Bar. 

If you will permit me, I would like to 
ask you to focus on the letter "T" as I begin 
my year as president. Some of you who 
know me well and who played football in 
an earlier era may think I am about to drift 
into a football analogy. Well I am not refer- 
ring to the tight T, or the split T, or the 
winged T. Rather, I want you to think of 
the Triple T, not as an offensive formation, 
but as the theme of these remarks and of 
our work over the next year. 

The first of those "T's" is Tradition. The 
lawyers of North Carolina have a great tra- 
dition to uphold and to pass on to future 
generations. Let us be proud of it, embrace 


it, and uphold it. 

From colonial times lawyers have 
designed, interpreted, and implemented the 
structure and principles by which our state 
and our republic operate. Lawyers have 
stood up to the excesses of power, protected 
the rights of individual citizens, and provid- 
ed leadership, advice, and 
counsel to governmental 
units, business entities, com- 
munity organizations, chari- 
table endeavors, and educa- 
tional institutions at all lev- 
els. Lawyers by education, 
and experience 
bring skills and talents to 
bear them 


training, 


which make 
uniquely qualified to solve 
societal problems, to protect 
the rights of the individual, 
and to advance the cause of 
civilization. The independ- 
ent lawyer advocate is an essential guardian 
of the rule of law on which a free society 
depends. 

This fundamental role of lawyers in soci- 
ety has been duly recognized by the special 
license which we receive from our sovereign 
state and by the trust placed in our profes- 
sion by the public. In spite of all lawyer 
jokes, and the breaches of duty by some, this 
fact is still true— the people of North 
Carolina want and need the advice and 
counsel of lawyers, and place great trust and 
confidence in the members of the legal pro- 
fession. 

Our profession, however, while cloaked 
in the mantle of noble tradition, is in 
Transition, the second of the Triple T. We see 
the onrush of change at a rate and of a 
nature never previously experienced in the 
history of our profession. 

The North Carolina bar today is com- 
plex and diverse. We have urban centers of 
substantial size, and very large law firms, 
many of which are headquartered in other 
states. We have substantial numbers of 


lawyers who work for banks, insurance com- 
panies, and other business enterprises, 
whose only client is their employer. We have 
part-time attorneys and contract lawyers. 
We have certified specialists in many sub- 
stantive areas of practice. We have certified 
paralegals who are an integral part of the 
delivery of legal services. We have specialty 
boutiques whose lawyers are not involved in 
any aspect of a traditional general practice. 
We have many lawyers who will practice for 
their entire career without making a court 
appearance. We have substantive areas of 
practice that did not exist only a few years 
ago. We must perform before a variety of tri- 
bunals and dispute resolution authorities. 
Even though all attorneys must abide by the 
same rules of professional conduct, individ- 
ual practitioners do not see the application 
of those rules in the same way because of 
their particular practice perspective. 

Our state is experiencing a population 
increase of substantial proportions which 
will, for certain, include a similar increase in 
the number of lawyers. The Charlotte 
Observer recently reported that North 
Carolina's population will grow by 50% 
over the next 25 years. By my count, that 
means we will have about 35,000 lawyers by 
2030. We now have two new law schools to 
help service this growth, and we should 
expect more. This population expansion 
doesn't bring with it just more of the same. 
It brings with it cultural backgrounds, belief 
systems, values, and experiences which are 
different from the ethnic, religious, and 
common law origins from which our moral, 
legal, and governmental concepts arose. 

Without regard to numbers, origins, 
and backgrounds, technology is transform- 
ing the world we live in and the way we 
work. It goes without saying that the world 
is "on line" and subject to instant commu- 
nication links, beyond the imagination of 
George Orwell or Aldous Huxley. Many of 
us once read 1984 and Brave New World 
thinking that they portrayed a distant 
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future. That future is now the distant past. 

All of these factors, and others that I can- 
not envision, make this a time of the second 
"T"— Transition. The legal profession and 
our regulation of it, is now and will be for 
the next several decades in a time of transi- 
tion. We must manage this transition rather 
than be overwhelmed by it. 

In a time of transition, what can we learn 
from Tradition? T-1 (Tradition) tells us what 
is enduring about our profession and what 
to preserve in an era of change. Tradition 
teaches us that the legal profession exists to 
serve a special need of the public in a socie- 
ty based upon the rule of law. North 
Carolina's lawyers have traditionally served 
that need with competence, reliability, and 
integrity, the key ingredients of Trust. In 
other words, the bedrock of our service to 
the public and the public's willingness to 
embrace that service can be wrapped up ina 
single word, the third and most important 
"T" of the trio—TZrust. The public expects 
its lawyers to be trustworthy and is deserv- 
ing of nothing less. 

From our study of history, we know that 
regardless of all the transition or change that 
we can describe or imagine, the need for 
trust will remain. Trust is the foundation on 
which the profession has stood and will 
stand in spite of all change. This need for 
‘Trust is the reason that the forerunner of the 
Rules of Professional Conduct was first 
adopted by the American Bar Association in 
1908. North Carolina's original version of 
those rules was enacted by the State Bar 
Council in 1933, the same year that the Bar 
Council was created by the legislature. Our 
Rules of Professional Conduct are our 
covenant of Trust with the public. 

The legislation which created the Bar 
Council also delegated to it the power to 
regulate and discipline lawyers. This power 
of self-regulation, exercised subject to the 
supervision of the North Carolina Supreme 
Court, is a special privilege. With the privi- 
lege comes duty—the duty to exercise that 
power of self regulation for the benefit of the 
public. The State Bar Council must, as it has 
for almost 75 years, carry out its responsibil- 
ity of attorney regulation and discipline so 
that the public and its elected officials will 
have trust in their lawyers, trust in their 
competency, trust in their honesty, trust in 
their loyalty, and trust in their reliability. 
This tradition of trust is the standard we 
must carry across the rocks and shoals of 
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change and into the future. 

No one can predict all the issues of tran- 
sition that we may face, but I believe that 
sound judgment, a willingness to confront 
and manage change before it is a crisis, and 
a steady focus on our primary purpose—to 
maintain the public's trust—will keep our 
profession strong for all future generations 
of North Carolina lawyers. 

I take this office with the commitment to 
do my best to honor the great traditions of 
our profession; to manage the transition 
which is upon us and to uphold our 
covenant of trust with the public. I feel very 
fortunate to have a Bar Council and a Bar 
staff of skilled, talented, and experienced 
colleagues to help me in that effort. 

Reverting to football talk, I ask that you 
keep the Triple "T" in mind over the next 
year as we embrace tradition proudly, tackle 
transition aggressively and score touch- 
downs for Trust. 

In closing, let me say again I am proud to 
be a North Carolina lawyer and honored to 
serve on this Council and as its President. 


Thank you all. 


AK 


Returning to the present, my year as 
president has been moving rapidly. Right 
away, I appointed a Facilities Planning 
Committee to work on the State Bar head- 
quarters project. Perhaps most of you have 
read about this project in a recent Lawyers 
Weekly. The Facilities Planning Committee 
is chaired by our Vice-President Bonnie 
Weyher and includes President-Elect John 
McMillan, Executive Director Tom 
Lunsford, Assistant Executive Director 
Alice Mine, Councilor Keith Kapp, 
Councilor Tony diSanti, Councilor 
Margaret Hunt, and Councilor Mark 
Merritt. The committee has met several 
times and has employed the Raleigh archi- 
tectural firm, Clearscapes, to assist it in the 
planning process. Our current building has 
approximately 29,000 square feet, and our 
architect advises us that we will need 
approximately 50,000 square feet to satisfy 
our requirements for the future (a 25 year 
horizon). While space is essential, I also 
believe image and presence is important. 
The committee is examining a number of 
Raleigh sites as a possible location for such 
a building. If negotiations progress in a sat- 
isfactory manner, we may be in a position 


at our Annual Meeting in October to 
announce the location for our new State 
Bar headquarters building, provide an ini- 
tial rendering about its anticipated appear- 
ance, and establish a timetable regarding its 
construction and occupancy. That is my 
goal. To accommodate our space require- 
ments, we think that the project should be 
completed by the beginning of 2012. The 
architect believes this timetable is realistic. 

I have also appointed a Distinguished 
Service Committee. It will develop the pro- 
tocol for selecting recipients of the North 
Carolina State Bar Distinguished Service 
Award which will be awarded by the State 
Bar Council on a periodic basis to State Bar 
members who have made particularly sig- 
nificant contributions to the profession, 
the state, and/or their communities. This 
committee will be chaired by Don Prentiss 
and includes councilors Fincher Jarrell, 
David Phillips, Sally Scherer, David 
Sumpter, and G. Gray Wilson. The con- 
cept of this award was originated by 
President-Elect John McMillan and 
approved by the council at its October 
meeting. I believe it will assist us in making 
the public more aware of the significant 
contributions made by members of the 
legal profession to our society. 

Speaking about contributions to society, 
our judiciary is one of three legs of the gov- 
ernmental stool on which our society rests. 
Its independence and proper support are 
essential for a free society. Lawyers recog- 
nize and appreciate this. Our legislature, 
like most across the country, does not 
include as many attorneys as was the case 
in earlier times. As a result, it is necessary 
to work harder to be sure that the legisla- 
tors appreciate the need for proper levels of 
financial and material support for our 
judges, clerks, district attorneys, public 
defenders, and others working in this 
essential branch of government. I hope all 
of you will weigh in at every opportunity 
to advance this important priority regard- 
ing state spending 

With respect to the judiciary, on January 
31, 2008, I had the pleasure of attending the 
40th anniversary celebration of the North 
Carolina Court of Appeals. Its development 
over its 40-year history is a testament to the 
growth and change which has taken place in 
our state and to a [-2 (Transition) issue we 
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Access to Justice 


By THOMAS W. LAMBETH AND GENE NICHOL 


n October 12, 2007, The Honorable Sarah Parker, Chief Justice of North Carolina, in her capacity as 


chair of North Carolina's Equal Access 


to Justice Commission, convened a 


summit on civil access to justice in 


North Carolina. Members of the commission, members of the North 


Carolina Supreme Court and Court of Appeals, representatives of the 


superior and district courts, of the North Carolina Legislature, of the 


Administrative Office of the Courts, and lawyers and laypersons con- 


cerned with the provision of civil legal services to indigent persons in our 


state convened to map the future of civil legal services in North Carolina. 


Paul Andersonlimages.com 


Gene Nichol, president of the College of William & Mary, and Tom Lambeth, former executive director of the Z. Smith Reynolds 


Foundation, were keynote speakers. Their remarks, edited slightly for length, follow. 


Opening Address by Thomas Lambeth 

An early agenda listed my remarks as "The 
Moral Imperative." That is a pretty heavy load 
to lift. 

It sounds a little like preaching and I am 
no preacher. I am not even a lawyer. 

Yet if | were a preacher and this were my 


sermon for the day, I would not turn for my 
inspiration to the scriptures—although they 
are an important and inspiring source for a 
discussion of justice and equity. 

Instead I would turn to the words of a 
North Carolina journalist, an English explor- 
er, and a Pennsylvania founding father. I think 


what all of them wrote and how the years have 
embraced their words speaks to the purpose of 
your work. My understanding of that work, as 
a layman, is that you are determining whether 
we as North Carolinians and we as Americans 
will live up to our promise and the promises 
of our past. 
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My concern about whether we achieve 
that is driven by my own 300 years of North 
Carolina roots, by the two public servants 
whom I spent an important part of my years 
serving, and by my involvement in a family 
philanthropy—someone else's money I 
would note—which committed itself many 
years ago to helping the people of North 
Carolina improve the quality of their lives. 

In that latter pursuit the Reynolds 
Foundation learned from its first grant for- 
ward that access to the benefits of citizenship 
was essential to that goal of a better life for Tar 
Heels and their families. I know that will con- 
tinue under the leadership of Leslie Winner 
who has a lifetime of commitment to such 
values. 

Now, to my eloquent trio: the journalist is 
the late Jonathan Daniels who decades ago 
wrote of North Carolina the following: 

The state, good, beautiful, varied, is a long 

way from perfection; but more than any 

other state in the old America, it is as it was 
in the beginning—with the same high 
hope in it, the same free people, and the 
will to possess the same free chance. Other 
states possess the houses, the capitals, the 
preserved places, the restored buildings, 
but the North Carolina continuity is of 
peoples, not of buildings, of the pioneer 
possibility of equality and comradeship in 
equality. That belief in that possibility is 
more than anything I know the mark of 

North Carolina. 

The English explorer is Ralph Lane who in 
September some 422 years ago, in the first let- 
ter written in the English language from the 
New World to the old, reported the following: 

Since Sir Richard Grenville's departure 

from us....we have discovered the main- 

land to be the goodliest land under the 
cope of heaven. 

And finally, the words of Gouveneur 
Morris of Pennsylvania who was successful in 
taking the words in the original draft of the 
preamble to the United States Constitution 
which were "we the delegates of the sovereign 
states of Delaware, Georgia, etc."—and sub- 
stituting for them, the words that are there 
today: 

We the people. 

Three sets of words: a belief in the pioneer 
possibility of equality; the goodliest land 
under the cope of heaven; we the people. 

Now, when Daniels wrote those words all 
North Carolinians did not share the same pio- 
neer possibility of equality—it was a possibil- 
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water and climate a new notion of what we 


ity deferred—and when the founders settled 


upon "we the people" it was clearly we—only _ could as a state become for all of our people. 


some of the people—it was, essentially, we the 
white males and not all of them; and the 
goodliest land spoke of a geography, not a 
people. Yet over the years North Carolina has 
moved towards the expansion of those pio- 
neer possibilities—the nation and North 
Carolina have come close to making "we the 
people" all of the people; and we in North 
Carolina have done much to create out of that 


16th century description of the land and 


So what of this matter of ideas and equali- 
ty? Of people and possibilities? We have had 
cause to look at them again in our greatest 
modern tragedy as a nation. Soon after the 
planes crashed into the Twin Towers, the 
Pentagon, and the Pennsylvania countryside, 
people began to speculate why the planners of 
that monstrous crime did not select flight 
times that would have had the planes hit their 
targets when they were at their maximum 
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human capacity. 

We have learned through the 9-11 
Commission that the reason the planes that 
day headed for their collisions without regard 
to what hour would find the maximum num- 
ber of people in the buildings targeted was 
that in their evil calculations the terrorists did 
not care how many people were there. They 
saw the buildings without regard to the 
human equation that proved so deadly. They 
saw them as symbols of our democracy. They 
saw them as somehow essential to what made 
us who we are. 

They made a mistake. They sought to 
bring down a nation by bringing down build- 
ings, thinking that such an act would some- 
how destroy us. Yet, even if their worst designs 
had prevailed—for example, if they had hit 
the Capitol—the nation would not have col- 
lapsed. It is not the symbols of our nation- 
hood, sacred as they may be to most of us, 
that make us what we are. It is the idea of free- 
dom that does that. The idea was there before 
the buildings. It will be there if they are ever 
gone. 

We sometimes forget that the founders of 
our nation were most often scholars. Jefferson, 
Adams, Rush, Madison, and Franklin were 
men for whom liberty emerged as a great idea. 

To give credibility to that idea of liberty— 
to make believable that ideal of "we the peo- 
ple" in the 21st century—that realization of 
the goodliest land must belong to all of us; it 
must be liberty for all, it must be a shared des- 
tiny in which both the sacrifice and the cele- 
bration belong to all of us. 

And it must work in the lives of real peo- 
ple with real problems and real opportunities. 

There is no more powerful component of 
that idea of liberty than the idea that, within 
our free land, justice is there for all and that it 
is accessible and applicable to all equally and 
in the same measure of impact and outcome. 
When we fail to realize that ideal, when we 
deny justice to any, when we deny the protec- 
tion of the law because of wealth or power or 
position or class or religion or race, we dimin- 
ish it for all. More than that, we rend the fab- 
ric of the contract that we have made as citi- 
zens of a free land—a contract between all of 
us for the protection of all of us. Justice 
becomes less than it should be. In a time when 
there are many enemies of our democracy, we 
weaken our resolve in meeting those forces at 
home and abroad. 

The law should be empowering and 
redeeming in a democracy. If it empowers 


10 


only some, if it redeems for only some, it loses 
its value to all. 

Judge Learned Hand once asked of his law 
clerk, "To whom am I responsible? No one 
can fire me; no one can dock my pay. Even 
those nine bozos in Washington, DC, can't 
make me decide as they wish. Everyone 
should be responsible to someone. To whom 
am I responsible?" Then he turned to the law 
books in his library and said. "To those books 
on the shelves there above us. That's to whom 
I am responsible." 

It is that idea of the written law and its 
majesty that lifts up all of us. To deny that 
empowerment to any is not only a travesty, it 
is a travesty that is dangerous in times that 
demand we stand together in a common con- 
viction of the worth of our nation. 

It is not an easy thing that is proposed to 
do through the work of this commission— 
not an easy thing to stand for justice accessible 
and equitable. Those of us in the Methodist 
church sing a hymn that calls us to show "the 
courage to do justice,” that commands us to 
"not be afraid to defend the weak because of 
the anger of the strong” nor "be afraid to 
defend the poor because of the anger of the 
rich." 

My Jewish friends read in the Talmud that 
"justice, equal justice shalt thou pursue” and 
in subsequent commandments define equal 
justice as exactly the same justice for the 
immigrant as the native born requiring a civil 
and criminal process that gives not the slight- 
est preference to the rich and powerful over 
the poor and powerless. Those who are of that 
ancient faith are ordered to pursue a relentless, 
never-ending quest for evidence that might 
tend to exculpate the accused. 

Cicero said that the law "is the highest rea- 
son. It is implanted in nature, which com- 
mands what ought to be done and forbids the 
opposite." When we have taken from the law 
by denial of access or equal application, we 
have violated nature, we have done damage to 
reason. 

In North Carolina in 2008 we worry 
much about whether we are becoming two 
North Carolinas; one prospering and expand- 
ing, one declining. Today the control of our 
legislature rests in the hands of the representa- 
tives of 15 counties—not because of any con- 
spiracy, just because of dramatically changing 
demography. 

Into this dramatically-changing environ- 
ment we add a series of gaps: an achievement 
gap, an income gap, a transportation gap, a 


mushrooming infrastructure gap, and a polit- 
ical power gap. Will we compound an already 
dangerous division with a justice gap? 

We need to remember that equity in the 
access to justice and equity in its enforcement 
is not only protective of those who seek such 
access and who are the targets of its enforce- 
ment, it is protective of those we have charged 
with the responsibility of enforcement. 

My own experience in law enforcement— 
in the military police—was brief and largely 
uneventful, but one only has to walk once 
with an unholstered .45 into a darkened 
building with strange noises or patrol a nar- 
row alley behind a commissary to have some 
sense of the awesome burden of those for 
whom law enforcement is a career. The law 
enforcer is strengthened in that role when he 
or she serves a community that believes the 
law belongs to all of them and that it is 
applied in equal measure to all. 

Finally, I believe the work of ensuring 
equal access to civil justice is fundamental to 
our larger effort to bring the benefits of a 
global economy to all the people of North 
Carolina. In that effort, in this century we as 
North Carolinians and as citizens of the 
United States confront awesome odds. The 
numbers against which we compete—when 
we look at nations such as India and 
China—are staggering. There are nine cities 
in the US with a population over one mil- 
lion; more than 60 exist in China. How can 
we possibly overcome such an advantage? 
Our best hope is to be very smart, very 
strategic, and integral to that is making our 
democracy work so that no part of our state 
or nation will think that the outcome is less 
important to them because they are less 
important to the rest of us. To go into such a 
competitive world without the support of all 
is to invite disaster. 

The fact is that in North Carolina we are 
not ready for prime time. Each hour our state 
adds 21 people to its population. If we are to 
meet the needs that this tsunami of popula- 
tion increase represents, the public investment 
will be as little as $19 billion; perhaps more 
than $60 billion. We cannot achieve that kind 
of public commitment with a population that 
is divided by inequitable access to the benefits 
of democracy. 

So, if you do not believe in equal access to 
justice as a matter of common humanity, 
believe in it as essential to economic develop- 
ment. 


The ABA in its mandate to the Task Force 
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on Access to Civil Justice uses language that 
captures the challenge best for me. It men- 
tions "problems that can imprison one in 
poverty or discrimination." That is, of course, 
the reality with which you—we—must deal. 
That denial of access to civil justice imprisons 
those denied in a situation that prevents them 
from being all that they might be. It prevents 
them from contributing all that they might 
contribute to the common good. Yet they are 
not the only prisoners when such a condition 
prevails. All of the community in which they 
live is to some extent imprisoned. We are all 
denied the benefits that would come from a 
society in which equality of access and oppor- 
tunity prevail. 

What you are about is important work. It 
is consistent with the noblest traditions of 
your profession and with the deepest values of 
our democracy. In the best Tar Heel spirit, go 
forth and pursue justice, equal justice; do not 
fear to defend the weak because of the anger 
of the strong; do not fear to defend the poor 
because of the anger of the rich. 

I wish you well and I thank you for letting 


me be a part of this summit. = 


From 1978 until 2001, Tom Lambeth 
served as executive director of the Z. Smith 
Reynolds Foundation in Winston-Salem. He 
currently serves as a senior fellow of the founda- 
tion. In 1988 the University of North Carolina 
presented him with a Distinguished Alumnus 
Award and in 1990 he was a recipient of the 
William Richardson Davie Award from UNC. 
In 1992 the University’s Alumni Association 
presented him with a Distinguished Service 
Award. In 2000 UNC Greensboro awarded 
him the Mclver Award for Public Service. In the 
fall of 2001 the UNC System Board of 
Governors presented him with the University 
Award. 


Keynote Address by Gene Nichol 

Thank you Madame Chief Justice. That's 
a phrase I've always wanted to say, by the 
way. And never been able to. I'm particular- 
ly heartened it's Madame Chief Justice Sarah 
Parker. Congratulations—and_congratula- 
tions to the people of North Carolina. 

I love my present job—the College of 
William & Mary was a national treasure 
even before there was a nation to treasure it. 
I promised myself three years ago, when I 
left Chapel Hill, that I was going to get 


myself out of the newspapers for a change. 
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That hasn't really worked out. I have been 
honored to win such hearty support from 
folks like Bill O'Reilly and Newt Gingrich. 
I've been listening to Bruce Springsteen's 
new album—and he has a line "you'll take 
comfort in knowing you've been roundly 
blessed and cursed." I find some reassurance 
in that. 

I'm happy, as well, to have the assignment 
I've drawn—exploring the call to equal jus- 
tice. Our greatest challenge as a profession. 
Perhaps our greatest challenge as a nation. 
But I will say, thankfully, to sketch out these 
concerns before this legal community—here 
in Carolina—that in my experience believes 
more fully, more potently, in the challenges 
of equal justice than others, in what is now a 
long career, than others I have known. I'm 
not surprised, though I am heartened, that 
Janet Ward Black has pushed access to justice 
so hard in her presidency. It is, for this bar, in 
the blood, the sacrifices, the demands, the 
struggles of justice. You have seen, firsthand, 
the darkness and the light. And you have 
taught much in what Dr. (Frank Porter) 
Graham called the charge to build "a nobler 


and fresher civilization in this ancient com- 
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monwealth." I'll try not to preach—especial- 
ly from a distant academic perch. I am 
reminded of Mark Twain's claim that "to do 
right is noble. To advise others to do right is 
also noble, and much less trouble to your- 
self." 

So let me start with the obvious. We carve 
"equal justice under law" on our courthouse 
walls. It is the literal cornerstone of our sys- 
tem of adjudication. We swear fealty to it 
every day. For decades, we've announced as a 
fundamental principal of our constitutional 
law "there can be no equal justice when the 
kind of trial a person gets depends on the 
amount of money he has." But the frame- 
work in which we operate has little in com- 
mon with what we say. 

Think about a set of facts that we all 
know to be true. Lawyers cost money. Some 
have it. Lots don't. Yet unlike some industri- 
al nations, we recognize no general right to 
representation in civil cases. We spend far 
less than other western democracies on sub- 
sidized legal representation. Less than one 
percent of our total expenditure for lawyers 
goes toward services for the poor. Legal aid 
budgets are capped at levels making effective 
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representation of the poor a statistical impos- 
sibility. Even at that, they've been cut by 
about a third over the last dozen years. 

We have one lawyer for every 400 people 
generally, and one legal services lawyer for 
every 7,000 persons living in poverty; in 
North Carolina reportedly one legal services 
lawyer for every 18,000 eligible citizens. Our 
legal services lawyers turn away eight out of 
ten clients with actionable claims. We fence 
folks out even further by creating categories 
of unworthy poor; and placing restrictions 
on the most efficient avenues for representa- 
tion. Study after study shows about 80% of 
the legal need of the poor is unmet—in 
North Carolina, in Virginia, in the country. 
The circumstance is almost as bleak for mid- 
dle income Americans. 

As every person in this room knows, nei- 
ther the billable hour nor the possibility of a 
significant contingent fee cover the water- 
front of American legal disputes. New York's 
State Bar study a couple of years ago found 
that we leave the poor unrepresented on 
most crushing problems of life—divorce, 
child custody, domestic violence, housing, 
benefits. We think it natural that a commer- 
cial dispute between battling corporations 
takes six months to try, while the fate of a 
battered child is determined in only a few 
minutes. What passes for civil justice among 
the have-nots is breathtaking. 

On the criminal side, we trivialize the 
right to counsel we have declared. Across the 
country, public defenders can have crushing 
caseloads. Rates of compensation for 
appointed lawyers are often absurd. 
Competitive bid schemes can make them 
worse—leading to what has been described 
as "meet ‘em, greet ‘em, and plead 'em" 
defense regimes.! We've developed laughable 
rules of constitutional effectiveness—what 
Deborah Rhode calls a "jurisprudence of 
dozing’—ruling not only inexperienced 
lawyers, but drunk lawyers, drugged lawyers, 
mentally ill lawyers, and sleeping lawyers can 
pass muster. One court explained that "the 
constitution does not say a lawyer has to be 
awake;" another ruled that sleeping "might 
have been a strategic ploy to gain sympathy 
from the jury." This must have provided 
only modest consolation to the convicted 
client. 

We enthuse about access and equality 
thetorically. But we don't make serious 
efforts to give them practical content. 
Average citizens are effectively priced out of 
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the justice system. They're also typically 
barred from participating in the closed regu- 
latory scheme that excludes them. The sys- 
tem we have is powerfully, dramatically, and 
fundamentally at odds with who we say we 
are. 

In studying the literature—as best a uni- 
versity president can do—I learned that "the 
best available research indicates that the 
American legal profession averages less than 
half an hour of work per week on pro bono 
services." Most lawyers do no pro bono 
work at all. Recent affluence has eroded 
rather than expanded support for pro bono 
programs. Over the past 15 years, the aver- 
age revenue of the country's most successful 
firms increased by over 60%. Pro bono hours 
dropped by one-third. 

In law schools, issues of access to justice 
are either missing or marginalized in our 
curricula. Relatively little of our research 
focuses on what passes for justice among 
the poor. Our curriculum takes the present 
deployment of legal resources as a given. 
Who uses the system is unexplored. Law 
firms are not topics of study or critique. 
Despite the marvelous clinical programs 
expanding across the country, unequal 
access to justice has not made it to the core 
of legal education. Only ten percent of 
schools have pro bono requirements—and 
fewer than that apply them to faculty. The 
greatest shortcoming of American law 
schools may be the failure to explore and 
articulate a theory of the just deployment of 
legal resources. 

And, without intending to, we've added 
to the problems of access by our own pat- 
terns of decision-making. Tuition has risen, 
particularly in public law schools, many 
multiples of inflation. Private school tuition 
dramatically exceeds that of the public. Costs 
per student have soared in the past two 
decades with institutions competing fever- 
ishly for star faculty and deans, supremacy in 
facilities, in technology, in expensive 
brochures sent across the land to convince 
unwilling recipients how terrific the schools 
are and thus, against all odds, improve their 
rankings in US News. None of which add 
much, or perhaps anything, to the quality of 
educational experience. 

Then young lawyers graduate owing 
$100,000 or more while public sector jobs 
around the country average starting salaries 
of about $40,000, further taxing a legal sys- 
tem that already excludes the poor and the 


near-poor from voluntary access to civil jus- 
tice. Law schools, of course, didn't cause all 
this. But I'm loathe to think that, complete- 
ly without justification, we're guilty of piling 
on. 

When we survey this landscape, I think 
we're compelled to say that we would have 
hoped for more from our nation's justice sys- 
tem—more from our country. And I think 
we'd say as well that these are but compo- 
nents of a set of much larger problems— 
larger betrayals of the command of equal jus- 
tice. Denials that we've gotten used to—that 
have become commonplace—betrayals from 
which we have chosen to simply turn our 
gaze. We've gotten used to things we should 
never have gotten used to. And we've appar- 
ently been satisfied. 

1. But how can we be satisfied when the 
richest nation on earth, the richest nation in 
human history, allows almost 37 million of 
its citizens to live in stark, unrelenting pover- 
ty? A quarter of black Americans. A fifth of 
Latinos. Almost one in five of our chil- 
dren—13 million—even higher percentages 
in North Carolina—one in four—as if any 
theory of justice or virtue could explain the 
exclusion of innocent children from the 
American dream. 

2. And how can we be satisfied when 47 
million Americans have no health care cov- 
erage of any kind? Sixteen percent of North 
Carolinians. Leaving us alone among the 
industrial nations in failing to provide some 
form of universal coverage. When, as Dr. 
King proclaimed, inequality in access to 
health is the most pernicious discrimination 
of all? 

3. How can we be satisfied when over 
40,000 North Carolinians every year fall 
prey to domestic violence—most of them 
with no access to lawyers—though the legal 
system may be the only effective avenue to 
save their lives? As if the most endangered of 
us somehow don't count. And so sometimes 
don't survive. 

4. And how can we be satisfied when, 50 
years after the majestic phrases of Brown v. 
Board of Education, all over the country 
schools are rapidly re-segregating, removing 
meaningful racial integration from our 
national agenda. Ignoring Thurgood 
Marshall's claim before the Supreme Court 
that "these plaintiffs seek the most vital right 
that can be claimed by children—the right 
to be treated as entire citizens of the nation 
into which they have been born." 
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5. And how can we be satisfied when in 
Virginia and North Carolina and across 
much of the country we allow rich and poor 
public schools—not just private schools 
mind you, but rich and poor public schools. 
As if it were thought acceptable to treat some 
of our children as second and third class cit- 
izens. Our religions teach that all children 
are equal in the eyes of God. We operate our 
schools as if we didn't believe it. 

6. And how can we be satisfied when a 
new study concludes higher education is 
more economically polarized today than at 
any time in the last three decades? So that if 
you come from a family making over 
$90,000 a year, your chances of getting a col- 
lege degree by age 24 are better than one in 
two. If your family makes $35,000 or less, 
the odds are one in 17. One in 17. As if 
intellect and character and commitment, 
and worth, were hereditary. 

7. And how can we be satisfied when my 
own institution, and other distinguished 
universities across the nation, still have so 
much to do to demonstrate, in our 
Chancellor, Justice O'Connor's words, that 
these distinctive paths to leadership are "vis- 
ibly open" to all segments of society. 

The frank truth is that if the exclusions 
and indignities of American race and pover- 
ty are right, then the Constitution is wrong. 

If the debilitations of those locked at the 
bottom are acceptable, then our scriptures 
are wrong. 

If these denials of equal citizenship and 
equal dignity are permissible, then we pledge 
allegiance to a cynical illusion, not to a foun- 
dational creed. 

So that's why your work triggered here— 
to make the promises of justice real—in the 
bar, in the courts, at legal services, in the law 
schools, in the state house, is so crucial, so 
defining. I hope that, together, we'll begin to 
insist upon a higher calling of public obliga- 
tion—a more demanding and optimistic 
vision of professionalism, of citizenship. One 
born in, dependent on, and dedicated to the 
foundational American aspiration of equal 
justice. I hope that we will declare our com- 
mitment to it. We'll enroll our hearts. We'll 
enlist our spirits. We'll mark our lives. We'll 
enlist because ... 

1. Somewhere we read, "we hold these 
truths to be self-evident that all are created 
equal." 

2. And somewhere we read, the "central 
purpose of America is that the weak would 
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gradually be made stronger and ultimately all 
would have an equal chance." 

3. And somewhere we read, that "injus- 
tice anywhere is a threat to justice every- 
where." 

4, And somewhere we read, "history will 
judge us on the extent to which we use our 
gifts to lighten and enrich the lives of our fel- 
lows." 

5. And somewhere we read, "the arc of 
the moral universe is long, but it bends 
toward justice." 

6. And somewhere we read, we have "to 
believe the things we teach our children." 
Believe them and make them real. 

7. And somewhere we read that "when- 
ever you did these things to the least of these, 
you did them to me." 

8. And somewhere we read "you reap 
what you sow." 

9. And somewhere we read that "the pur- 
suit of justice and the pursuit of happiness 
march not in opposite directions but hand in 
hand." 

10. And somewhere we read, "no, we are 
not satisfied and we shall not be satisfied 'til 


justice rolls down like waters and righteous- 
ness like a mighty stream." 
Thank you. @ 


Gene R. Nichol is the president of the 
College of William and Mary. He previously 
served as Burton Craige Professor and dean of 
the University of North Carolina School of 
Law. He served as law dean at the University of 
Colorado from 1988 to 1995, and as James 
Gould Cutler Professor and director of the 
Institute of Bill of Rights Law at William & 
Mary from 1985 to 1988. Nichol was also a 
faculty member at the University of Florida 
and West Virginia University. He founded the 
Byron R. White Center for the Study of 
American Constitutional Law at the University 
of Colorado (1990) and the Center for Civil 
Rights at the University of North Carolina 
(2001). 
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Examining North Carolinas New 


Tax Assessment, Refund, and 
Appeal Procedures 


BY CHARLES B. ONE ELLY | Ren DN NG oe Ore EN DLE MAN 


The following is part two of a two-part article. The first installment appeared in the Winter 2007 Journal. 
he Office of Administrative Hearings 
("OAH"), established in 1985, has ten admin- 
istrative law judges (ALJ) who conduct hear- 
ings on appeals from administrative agencies, 
including, among many others, environmental, health and human services, 
personnel, health care certificate of need, and licensing disputes. Most 
administrative appeals fall under the aegis of OAH. The disputes are often 


complex and frequently involve the use of expert witnesses. The Office of 
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Administrative Hearings is an independent, quasi-judicial agency created by 
G.S. 7A-750, under authority of Article III, Section 11 of the NC Constitution. The chief administrative law judge, who serves as director 
of the OAH, is appointed by the chief justice. The chief administrative law judge appoints additional administrative law judges as authorized 


by the General Assembly. He may designate certain ALJs as having the experience and expertise to preside at specific types of contested cases.! 
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One of the goals of advocates for reform 
of the tax appeal system was to attain both 
independence and expertise in the hearing 
officers assigned to tax appeals. The Office of 
Administrative Hearings was designed to 
provide both independence? and expertise in 
contested administrative matters and has 
developed a reputation for both.? It is the 
intention of the chief administrative law 
judge to see that members of the central 
panel of administrative law judges receive tax 
training. At the current time, he does not 
intend to assign cases to a single ALJ, but 
rather intends to develop expertise in at least 
several AL]s.4 

SL 2007-491 provides that taxpayers who 
disagree with a notice of final determination 
issued by the department? may contest the 
determination by filing a petition for a con- 
tested case hearing at the OAH pursuant to 
Article 3 of Chapter 150B, but only after 
exhausting the prehearing remedy provided 
by the new legislation. The prehearing rem- 
edy is exhausted upon issuance by the 
department of the final determination after 
conducting a review and a conference.® The 
petition to the OAH must be filed within 60 
days of service, by personal delivery or mail- 
ing, of the final determination.’ 

The requirements for the petition are set 
forth in G.S. 150B-23(a). The taxpayer must 
allege facts tending to establish that the 
department has deprived the taxpayer of 
property, ordered the taxpayer to pay a 
penalty, or otherwise substantially prejudiced 
the taxpayer's rights and that the department 
exceeded its authority or jurisdiction, acted 
erroneously, failed to use proper procedure, 
acted arbitrarily or capriciously, or failed to 
act as required by law or rule.® 

Although G.S. 150B-23(e) provides that 
all OAH hearings are open to the public, 
new G.S. 150B-31.1 sets forth special provi- 
sions applicable to contested tax cases. G.S. 
150B-31.1(e) provides that "the record, pro- 
ceedings, and decision in a contested tax case 
[in the OAH] are confidential until the final 
decision is issued in the case," overriding the 
general provisions of G.S. 150B-23(e). As is 
discussed below, the final decision in the case 
is issued by the secretary, so the proceedings 
will retain taxpayer confidentiality until that 
point. In recent years, pleadings filed in 
superior court by the attorney general's staff 
representing the department occasionally 
contained taxpayer information. Motion 
practice and trials of tax cases also resulted in 
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taxpayer records being available in court files. 
The new procedures should alleviate taxpay- 
ers’ confidentiality concerns because they 
can litigate their disputes with the depart- 
ment, at least through the process before the 
OAH and before the secretary through the 
final decision, without the concern of having 
their documents spread upon the public 
record. 

Another goal of reform advocates was to 
develop a body of published precedent read- 
ily available to taxpayers. Although efforts 
have been made recently to increase publica- 
tion of decisions of the secretary, heretofore, 
decisions of the secretary were published 
selectively. In the past several years, these 
decisions were sometimes published on the 
department's website, but practitioners 
could never be certain that they had access to 
all of the secretary's decisions relevant to a 
particular issue. G.S. 105-256(a) now pro- 
vides that the secretary shall publish a// final 
decisions of the secretary in contested tax 
cases, but that identifying taxpayer informa- 
tion must be redacted prior to publication. 

Hearings on all contested tax cases must 
now be conducted in Wake County, unless 
the parties agree to hear the case in another 
county.” This new provision overrides the 
more general provisions of G.S. 150B-24 as 
to venue. 

Although new G.S. 150B-31.1(b) pro- 
vides for simplified procedures in contested 
tax cases involving taxpayers not represented 
by an attorney—thereby addressing a princi- 
pal concern of the department during the 
legislative proceedings—taxpayers other 
than individual taxpayers! will require rep- 
resentation by attorneys.!! Given the 
increased formality of the quasi-judicial pro- 
ceedings before the OAH when contrasted 
with the relative informality of proceedings 
before the secretary, including the use of the 
Rules of Evidence!? and the use of discovery 
pursuant to the Rules of Civil Procedure, ! 
and the fact that the record established 
before the ALJ will be the record for purpos- 
es of judicial review, taxpayers are better pro- 
tected by the involvement of competent 
counsel. !4 

G.S. 150B-28(b), which protected agen- 
cies from having to produce "records related 
solely to the internal procedures of the 
agency, was repealed by S.L. 2007-491. 
‘Taxpayers seeking discovery from the depart- 
ment will be bound solely by the provisions 


of Rule 26(b) of the Rules of Civil 


Procedure, which broadly allows discovery 
"regarding any matter, not privileged, which 
is relevant to the subject matter involved in 
the pending action... ." The information 
sought in discovery need not itself be admis- 
sible "if the information sought appears rea- 
sonably calculated to lead to the discovery of 
admissible information."!° 

Several procedural points are worth men- 
tioning. Taxpayers, who will have the burden 
of proof in contested cases, must establish 
the facts required by G.S. 150B-23(a) by a 
preponderance of the evidence.!° Objections 
to evidence need not be raised at the hearing 
for a party to object to consideration of the 
evidence by the AL], the secretary, or by the 
superior court on judicial review.!’ ALJs 
may take official notice of all facts of which 
judicial notice may be taken, including "facts 
within the specialized knowledge of the 
agency." 8 

Motion practice before the OAH is gov- 
erned by Rule 6 of the General Rules of 
Practice for the superior and district 
courts.!? The AL] may dispose of cases on 
motions to dismiss under Rule 12(b) and on 
motions for summary judgment under Rule 
56 of the Rules of Civil Procedure.?9 

In tax cases brought under old G.S. 105- 
267, it was possible for several superior court 
judges to be involved with a tax case through 
its life unless the case was designated as 
"exceptional" or "complex business."?! A tax 
case assigned to the OAH will have one ALJ 
who will handle all proceedings involving 
the case, which should promote judicial 
economy. 

In issuing his decision, the ALJ must 
include findings of fact and conclusions of 
law.?? The ALJ may receive proposed find- 
ings of fact and conclusions of law and writ- 
ten arguments after the contested hearing.?? 
Good practice would indicate that practi- 
tioners prepare to tender proposed findings 
of fact reflecting the evidence admitted. 
Counsel in proceedings before the OAH fre- 
quently submit orders reflecting the relief 
which they seek for consideration by the 

In making his decision, the AL] shall give 
"due regard to the demonstrated knowledge 
and expertise of the agency with respect to 
the facts and inferences within the special- 


ized knowledge of the agency."24 


Final Agency Decision by Secretary 
Upon rendering his decision, the ALJ 
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must serve a copy of the decision on the tax- 
payer and the department, and must 
promptly serve a copy of the official record 
on the department” so that the secretary 
may make the final decision contemplated 
by G.S. 150B-36. The taxpayer will have the 
right to make exceptions to the decision of 
the ALJ and present written arguments to 
the secretary, and may well want to do so to 
protect its interests.2° The secretary must 
adopt each finding of fact contained in the 
ALJ's decision "unless the finding is clearly 
contrary to the preponderance of the admis- 
sible evidence, giving due regard to the 
opportunity of the administrative law judge 
to evaluate the credibility of witnesses."77 
The secretary may not hear new evidence. If 
the secretary does not adopt the findings of 
fact, he must set forth in detail his reasons for 
not adopting the findings and the evidence 
he has relied upon in not adopting the find- 
ings. If the secretary makes findings not con- 
tained in the ALJ's decision, he must simi- 
larly set out the basis in the evidence for his 
findings. Any finding the secretary makes 
must be supported by the preponderance of 
the evidence in the record established before 
the ALJ. /d. The secretary must adopt the 
decision of the ALJ unless the secretary 
demonstrates that the decision is "clearly 
contrary to the preponderance of the evi- 
dence," and must set forth his reasoning. Jd. 


Judicial Review 


A taxpayer aggrieved by a final decision in 
a contested tax case may seek judicial review 
of the decision under the provisions of 
Article 4 of Chapter 150B of the General 
Statutes, G.S. 150B-43 et seqg., by filing a 
petition in superior court within 30 days 
after it has been served with the final deci- 
sion.*8 Notwithstanding G.S. 150B-45, 
which provides that petitions seeking judicial 
review shall be filed in Wake County or in 
the superior court of the county where the 
person resides, under S.L. 2007-491 the 
petition in a tax case must be filed in the 
Wake County Superior Court, in accordance 
with the provisions for mandatory business 
cases set forth in G.S. 7A-45.4(b) through 
(f).2? Prior to filing the petition, the taxpay- 
er must pay the amount of tax, penalties, and 
interest the final decision states is due.>? 

The Tax Review Board has been abol- 
ished by S.L. 2007-491, as its review func- 
tions have been eliminated with direct judi- 
cial review of final secretary decisions.! 
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Advocates for reform of the tax appeal 
system sought expertise, not only in the 
hearing of tax appeals, where the record is 
set, but in the judicial review of final deci- 
sions of the secretary in the courts. Tax cases 
are often complex and technical. The busi- 
ness court has developed a reputation for its 
highly competent judges, assisted by judicial 
clerks, accustomed to dealing with complex 
business cases. A recent study recognized 
that, in the future, it might be appropriate to 
refer tax cases to the business court.>? 

Assignment of complex tax cases to the 
business court should ultimately result in a 
greater degree of tax expertise in the judges 
handling these cases. As was contemplated 
when the business court was established, a 
body of reported case law is being developed 
by the business court upon which practition- 
ers are relying. It seems probable that a body 
of tax law precedent will be developed by the 
business court which will provide guidance 
to taxpayers and practitioners. 

One problem encountered by the drafters 
of S.L. 2007-491 was that, while it was 
thought desirable that many tax cases be 
reviewed in the business court, not all tax 
cases may be suitable for assignment to the 
business court. The Administrative Office of 
the Courts was particularly concerned that 
the resources of the business court not be 
unduly burdened by the assignment of tax 
cases which the chief justice or chief business 
court judge might not think appropriate for 
review by that court. The issue was resolved 
by the legislative decision to designate tax 
appeals as mandatory business cases upon fil- 
ing,>? but to allow the chief justice and the 
chief business court judge to retain discre- 
tion as to which cases should be rejected by 
the business court and referred instead to the 
Wake County Superior Court.34 

Once the petition and the notice of des- 
ignation of a case as a mandatory complex 
business case have been filed, if the chief jus- 
tice approves the assignment of the case to 
the business court, the chief judge of the 
business court then assigns the case to one of 
the three business court judges. An objection 
to designation of the tax appeal as a manda- 
tory business case may be filed by the depart- 
ment within 30 days after service of the 
notice of designation. In such event, the 
chief judge of the business court may deter- 
mine that the case should not be designated 
as a mandatory complex business case and 


the case returned to the Wake County 


Superior Court. The court may also make 
such a decision on its own motion. If either 
the department or the taxpayer disagrees 
with the decision, the party may appeal to 
the chief justice. Id. 

Although an adverse party has the right 
to object to the designation of a case as a 
mandatory complex business case, given that 
the objection must be made in good faith 
and that new G.S. 7A-45.4(a)(7) clearly pro- 
vides that a tax appeal which has gone 
through the OAH process may be designat- 
ed as a mandatory complex business case, 
such an objection by the department would 
seem questionable. 

As is discussed above, new G.S. 150B- 
31.1(e) provides that "the record, proceed- 
ing, and decision in a contested tax case [in 
the OAH] are confidential until the final 
decision is issued in the case." New G\S. 
105-256(a)(9) provides that the secretary 
shall publish final decisions of the secretary 
in all contested tax cases, with identifying 
taxpayer information redacted prior to pub- 
lication. Query whether reading the two 
statutes together indicates legislative intent 
that the record and proceedings before the 
OAH should be held in confidence even 
after the final decision is entered, since their 
publication would render meaningless the 
protection of taxpayer confidentiality 
intended by G.S. 105-256(a)(9). The 
department, which takes seriously its confi- 
dentiality obligations, should preserve the 
confidentiality of the record and proceedings 
transmitted to it by the OAH. 

Once a petition seeking judicial review is 
filed, it is clearly available for public inspec- 
tion. However, business court Rule 10.1 
allows for the entry of protective orders for 
confidential or proprietary information.?° 
Rule 26(c) of the Rules of Civil Procedure 
allows for the entry of protective orders dur- 
ing discovery.2® It seems reasonable that 
good cause could be shown for maintaining 
the confidentiality of the record established 
before the OAH during the judicial review 
process. As a possible analogy, the NC 
Supreme Court has held that the records of 
medical peer review committees, protected 
by statute, can be protected from public view 
at trial under both state and federal constitu- 
tional open courts guarantees.?7 

Although the business court plans to use 
electronic filing for tax cases,>® the rules of 
the business court allow parties to move to 
prevent electronic filing to protect confiden- 
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tial or proprietary information.” 


Scope and Standard of Review 


The final decisions of the secretary are 
subject to very different standards of judicial 
review, depending upon whether the secre- 
tary adopts the decision of the AL] or not. 
Under G.S. 150B-51(b), if the secretary 
adopts the decision of the ALJ, the court 
may reverse or modify the secretary's deci- 
sion if the substantial rights of the taxpayer 
may have been prejudiced because the secre- 
tary's findings, inferences, conclusions, or 
decisions are (1) in violation of constitution- 
al provisions, (2) in excess of the statutory 
authority or jurisdiction of the agency, (3) 
made upon unlawful procedure, (4) affected 
by other errors of law, (5) unsupported by 
substantial evidence admissible in view of 
the entire record as submitted, or (6) arbi- 
trary, capricious, or an abuse of discretion.49 

On judicial review of an administrative 

agency's final decision, the substantive 

nature of each assignment of error dic- 
tates the standard of review.[citation 
omitted] Questions of law receive de novo 
review, whereas fact-intensive issues such 
as sufficiency of the evidence to support 
an agency's decision are reviewed under 
the whole-record test. [citation omitted] 

Under the de novo standard of review, the 

trial court consider(s) the matter anew 

and freely substitutes its own judgment 
for the agency's judgment.[citation omit- 
ted]41 

Appellate courts reviewing the decision of 
the superior court proceeding under G.S. 
150B-51(b) will apply the same standard of 
review. 

However, under G.S. 150B-51(c), if the 
agency substitutes its judgment for that of 
the ALJ, "the court shall review the official 
shall make findings of 
fact and conclusions of law[,]... shall not 
give deference to any prior decision in the 
case, and shall not be bound by the findings 


of fact or the conclusions of law contained in 


record, de novo, ... 


the agency's final decision."42 It is clear that 
the General Assembly, in rewriting the 
Administrative Procedures Act in 2000, 
intended to discourage agencies from over- 
ruling decisions of administrative law judges. 

Appellate courts reviewing the decision of 
a superior court proceeding under G.S. 
150B-51(c) will uphold the superior court's 
findings of fact "if supported by substantial 


evidence."43 Questions of law receive de novo 
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review. 44 


Direct Appeals to Superior Court 
Without Hearing in the OAH 


In certain instances set forth in G.S. 
150B-36(c), the decision of the ALJ, prior to 
a full evidentiary hearing, is a final decision 
appealable directly to superior court in accor- 
dance with the mandatory business case pro- 
visions. Those of principal interest to taxpay- 
ers include a decision by the ALJ that the 
OAH lacks jurisdiction and an order entered 
dismissing the contested case under Rule 
12(b) in which all issues are disposed of. In 
addition, under G.S. 150B-36(d), if the ALJ 
grants summary judgment for the taxpayer or 
grants judgment on the pleadings under Rule 
12(c), and the secretary does not adopt the 
ALJ's decision, the taxpayer will be entitled to 
immediate judicial review in superior court. 

If the taxpayer's petition to the OAH 
involves, as the sole issue, the unconstitution- 
ality of a statute and not the application of the 
statute, then the OAH must dismiss the peti- 
tion for lack of jurisdiction. Under North 
Carolina law, quasi-judicial bodies like the 
OAH do not have the authority to resolve 
claims of facial unconstitutionality, these 
claims being reserved for the judiciary.4° 
Following such dismissal, the taxpayer may 
bring an action in Wake County Superior 
Court to challenge the statute following the 
procedures for a mandatory business case. 
However, the taxpayer must first pay the tax, 
penalties, and interest the final determination 
states is due, and the action must be filed 
within two years of the dismissal.4° 

If, however, the taxpayer's petition to the 
OAH raises statutory claims or alleges that a 
statute is unconstitutional as applied by the 
department (that the application of a statute 
to a taxpayer's particular facts and circum- 
stances is unconstitutional) in addition to a 
claim of facial unconstitutionality, the tax- 
payer must continue through the contested 
case process. The claim of facial unconstitu- 
tionality will then be reviewed with the tax- 
payer's other claims during the judicial 


review process in superior court.47 


Conclusion 

SL 2007-491, many of the provisions of 
which have been long sought by tax practi- 
tioners, enhances the due process rights of 
taxpayers by providing a meaningful prepay- 
ment hearing on disputed assessments and a 


clear procedure for seeking refunds. As such, 


it should enhance the regard of citizens for 
the fairness of North Carolina's tax proce- 
dures. = 
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The Attorney's Ethical Duties to 
Supervise Law Office Staff 


BY JUDGE.) OW Mer Tyson 


orth Carolina law firms are consolidating and growing larger.! As law firms grow, support staff and profes- 


sional paralegals are delegated greater responsibilities with decreasing direct supervision. The traditional image 


of an attorney having daily, direct, or visible contact with support staff and paralegals, who are all located in 


a single office, is disappearing as rapidly as typewriters and floppy disks. Rapid advances in office and wire- 


less technologies, digital communication, and document preparation and transmission allow the rendition of legal services across state, nation- 


al, and international boundaries. These tech- 


nical advances raise many new issues of both 


the unauthorized practice of law and main- 


taining client confidentiality. 


In this emerging era, attorneys and their 
support staff are challenged on how to both 
survive and thrive while: (1) protecting the 
client's confidences; (2) not violating the law; 
(3) not risking an attorney's law license; and 
(4) not subjecting the attorney and support 
staff to civil or criminal liability. Attorneys and 
law office staff are encouraged to have available 
a current edition of The Lawyer's Handbook, 
published by the North Carolina State Bar 
("State Bar"). Let us examine the statutes, 
rules, and the State Bar's guidance on these 
issues. 
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What is the "Practice of Law" 

The State Bar often addresses which tasks a 
lawyer must personally perform and which 
tasks may be performed by nonlawyers and 
thus delegated to the firm's office staff. North 
Carolina limits the practice of law to active 
licensed members of the State Bar and to 
stakeholders of professional corporations, part- 
nerships, and limited liability companies, 
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properly registered and qualified as profession- 

al law firms. 
N.C. Gen. Stat. § 84-2.1 (2005) is broad- 

ly worded and defines the "practice of law" as: 
performing any legal service for any other 
person, firm, or corporation, with or with- 
out compensation, specifically including 
the preparation or aiding in the preparation 
of deeds, mortgages, wills, trust instru- 
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ments, inventories, accounts, or reports of 
guardians, trustees, administrators, or 
executors, or preparing or aiding in the 
preparation of any petitions or orders in 
any probate or court proceeding; abstract- 
ing or passing upon titles, the preparation 
and filing of petitions for use in any court, 
including administrative tribunals and 
other judicial or quasi-judicial bodies, or 
assisting by advice, counsel, or otherwise 
in any legal work; and to advise or give 
opinion upon the legal rights of any per- 
son, firm, or corporation: Provided, that 
the above reference to particular acts 
which are specifically included within the 
definition of the phrase "practice law" shall 
not be construed to limit the foregoing 
general definition of the term, but shall be 
construed to include the foregoing partic- 
ular acts, as well as all other acts within the 
general definition. 
The last sentence of this statute makes it clear 
that the statute's "laundry list" of specific 
activities is not exclusive and are only exam- 
ples of other activities that constitute the prac- 
tice of law. 

N.C. Gen. Stat. § 84-4 (2005) defines the 
exclusivity of the practice of law to licensed 
attorneys and the legal boundaries all non- 
lawyers must observe. N.C. Gen. Stat. § 84-4 
states: 

Except as otherwise permitted by law, it 

shall be unlawful for any person or associ- 

ation of persons, except active members of 
the Bar of the state of North Carolina 
admitted and licensed to practice as attor- 
neys at law, to appear as attorney or coun- 
selor at law in any action or proceeding 
before any judicial body, including the 
North Carolina Industrial Commission, 
or the Utilities Commission; to maintain, 
conduct, or defend the same, except in his 
own behalf as a party thereto; or, by word, 
sign, letter, or advertisement, to hold out 
himself, or themselves, as competent or 
qualified to give legal advice or counsel, or 
to prepare legal documents, or as being 
engaged in advising or counseling in law 
or acting as attorney or counselor at law, or 
in furnishing the services of a lawyer or 
lawyers; and it shall be unlawful for any 
person or association of persons except 
active members of the Bar, for or without 

a fee or consideration, to give legal advice 

or counsel, perform for or furnish to 

another legal services, or to prepare direct- 
ly or through another for another person, 
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firm, or corporation, any will or testamen- 

tary disposition, or instrument of trust, or 

to organize corporations or prepare for 

another person, firm, or corporation, any 

other legal document. 
N.C. Gen. Stat. § 84-8 (2005) states that "any 
individual, corporation, or association, who 
or which violates the statute prohibiting the 
unauthorized practice of law is guilty of a 
Class 1 misdemeanor." The rules and regula- 
tions of the State Bar interpreting this statute 
are published officially in the North Carolina 
Reports, the official reporter of the opinions 
and rulings of the North Carolina Supreme 
Court, and in the North Carolina 
Administrative Code - Title 27. 

Due to the expansion of nonlawyer staff in 
law firms, the State Bar issued Rule 5.3, enti- 
tled, "Responsibilities Regarding Nonlawyer 
Assistants." Rule 5.3 states: 

With respect to a nonlawyer employed or 

retained by or associated with a lawyer: 

(a) a partner, and a lawyer who . . . pos- 
sesses comparable managerial authority . 
. . Shall make reasonable efforts to ensure 
that the firm or organization has in effect 
measures giving reasonable assurance 
that the nonlawyer's conduct is compat- 
ible with the professional obligations of 
the lawyer; 
(b) a lawyer having direct supervisory 
authority over the nonlawyer shall make 
reasonable efforts to ensure that the non- 
lawyer's conduct is compatible with the 
professional obligations of the lawyer; 
and 
(c) a lawyer shall be responsible for con- 
duct of such a nonlawyer that would be 
a violation of the Rules of Professional 
Conduct if engaged in by a lawyer if: 
(1) the lawyer orders or, with the 
knowledge of the specific conduct, rat- 
ifies the conduct involved; or 
(2) the lawyer is a partner or has com- 
parable managerial authority in the law 
firm or organization in which the per- 
son is employed, or has direct supervi- 
sory authority over the nonlawyer, and 
knows of the conduct at a time when 
its consequences can be avoided or 
mitigated but fails to take reasonable 
remedial action to avoid the conse- 
quences. 

Actions and conduct of staff can place an 
attorney's license in jeopardy and subject the 
attorney to civil or criminal liability for active- 
ly requiring, acquiescing in, or acknowledging 


unlawful acts by a nonlawyer. The State Bar 
holds a licensed attorney responsible for the 
acts of a nonlawyer employee working under 
his or her supervision, if the lawyer "orders," 
knows of, or "ratifies" the actions of the non- 
lawyer.4 


Seeking Guidance 


Any person may request an opinion from 
the State Bar on whether a certain course of 
conduct may violate the Rules. The State Bar 
has addressed a number of specific situations. 

A. Delegation of Duties 

A nonlawyer may deliver a message to a 
court holding calendar call, stating the lawyer 
is unable to attend due to a legitimate reason. 
A scheduling conflict in another court is an 
example of a legitimate reason.© "This should 
only be done when necessary and the lawyer 
must make reasonable efforts to ensure that 
the nonlawyer's conduct is compatible with 
the professional obligations of the lawyer."7 

Under certain circumstances, a lawyer may 
delegate to a nonlawyer the signing of court 
documents and pleadings.® A supervising 
attorney must make reasonable efforts to 
ensure that the nonlawyer's conduct is "com- 
patible with the professional obligations of a 
lawyer." This signing should only be done if 
the lawyer is unavailable and no other lawyer 
in the firm is available to do so.!° First, the 
signing must not violate any law, court order, 
local rule, or rule of civil procedure.!! Second, 
the nonlawyer must be properly supervised 
under the circumstances.!* Third, "the signa- 
ture clearly discloses that another has signed on 
the lawyer's behalf." 

B. Out-of-State Attorneys 

Many North Carolina law firms operate 
multiple offices in several states. Special rules 
have been adopted regarding out-of-state 
lawyers, firms with multiple offices, and for- 
mer lawyers who continue to work at their pre- 
vious firms. Rule 5.5 of the North Carolina 
State Bar Rules of Professional Conduct enti- 
tled "Unauthorized Practice of Law” states: 

(a) A lawyer shall not practice law in a juris- 

diction where doing so violates the regula- 

tion of the legal profession in that jurisdic- 
tion. 

(b) A lawyer who is not admitted to prac- 

tice in this jurisdiction shall not: 

(1) . . . establish an office or other sys- 
tematic and continuous presence in this 
jurisdiction for the practice of law; or 

(2) hold out to the public or otherwise 
represent that the lawyer is admitted to 
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practice law in this jurisdiction. 
(d) A lawyer shall not assist another person 
in the unauthorized practice of law. 
(e) A lawyer or law firm shall not employ a 
disbarred or suspended lawyer as a law 
clerk or legal assistant if that individual was 
associated with such lawyer or law firm at 
any time on or after the date of the acts 
which resulted in disbarment or suspen- 
sion through and including the effective 
date of disbarment or suspension. 
(f) A lawyer or law firm employing a dis- 
barred or suspended lawyer as a law clerk 
or legal assistant shall not represent any 
client represented by the disbarred or sus- 
pended lawyer or by any lawyer with 
whom the disbarred or suspended lawyer 
practiced during the period on or after the 
date of the acts which resulted in disbar- 
ment or suspension through and including 
the effective date of disbarment or suspen- 
sion. !4 
These rules are designed to limit the de facto 
practice in North Carolina by an attorney 
licensed in another state and prevents a dis- 
barred lawyer from returning to his or her 
prior firm and resuming practice without 
being licensed. 
C. Residential Real Estate Closings 
Recent changes have occurred in the clos- 
ing and financing of residential real estate 
transactions due to pressure from the Federal 
Trade Commission. On December 14, 2001, 
the Federal Trade Commission wrote the 
North Carolina State Bar Ethics Committee 
urging the State Bar to reconsider two of its 
ethics opinions requiring attorneys to be 
physically present at residential real estate clos- 
ings.!> In response, the State Bar issued an 
advisory opinion defining the role of a non- 
lawyer during a real estate closing. 16 The advi- 
sory opinion states: 
Residential real estate transactions typical- 
ly involve several phases, including the fol- 
lowing: abstraction of titles; application for 
title insurance policies, including title 
insurance policies that may incorporate 
tailored coverage; preparation of legal doc- 
uments, such as deeds (in the case of a pur- 
chase transaction) and deeds of trust; 
explanation of documents implicating par- 
ties’ legal rights, obligations, and options; 
resolution of possible clouds on title and 
issues concerning the legal rights of parties 
to the transaction; execution and acknowl- 
edgment of documents in compliance 
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with legal mandates; recordation and can- 
cellation of documents in accordance with 
North Carolina law; and disbursement of 
proceeds after legally recognized funds are 
available. These and other functions are 
sometimes called, collectively, the "clos- 
ing” of the residential real estate transac- 
tion. The North Carolina General 
Assembly has determined specifically that 
only persons who are licensed to practice 
law in the state may handle many of these 
functions. !7 
The advisory opinion outlines the follow- 
ing conduct and actions that would constitute 
the unauthorized practice of law, if performed 
by a nonlawyer: (1) providing a legal opinion 
on title to real property; (2) explaining the 
legal status of title to real estate or the legal 
effect of anything found in the chain of title; 
(3) explaining or giving advice concerning 
matters disclosed by a land survey about the 
rights or responsibilities of the parties; (4) pro- 
viding a legal opinion in response to questions 
by any party regarding any legal rights; (5) 
advising a party how to take title in alternative 
ways or the legal consequences of taking title 
in those ways; (6) drafting a legal document or 
assisting a party to select a document among 
different forms having varying legal implica- 
tions; (7) explaining or recommending to a 
party a course of action, if this advice requires 
a legal judgment; and (8) attempting to 
resolve a legal dispute between the parties.!8 
D. Nonlawyer's Roles at Residential Real 
Estate Closings 
The State Bar does not consider overseeing 
the execution of residential real estate closing 
documents and receiving and disbursing clos- 
ing proceeds as acts constituting the practice 
of law, requiring an attorney to be physically 
present.!? A supervised nonlawyer assistant 
may identify to a client, who is a party to a res- 
idential real estate transaction, the documents 
to be executed, direct the client as to the cor- 
rect place on each document to sign, and dis- 
burse proceeds, even though the lawyer is not 
physically present.2? If any party asks any 
question regarding the legal rights or obliga- 
tions of the parties or the legal effect of the 
documents, a nonlawyer may not answer.?! 
The State Bar has been aggressive in pur- 
suing individuals, corporations, and other 
entities who are engaged in activities the State 
Bar asserts would constitute the unauthorized 
practice of law.?* Attorneys who conduct res- 
idential real estate closings should carefully 


review their closing procedures and delegation 


of tasks to nonlawyer staff, if an attorney is not 
physically present or immediately available to 
address these issues. 


Upholding Client Confidentiality 


One of the highest duties of an attorney is 
to preserve the confidences and secrets of 
clients from disclosure. Courts and the State 
Bar hold lawyers to a very high duty to uphold 
their clients’ confidentiality.23 This duty 
includes establishing procedures to ensure that 
law office staff protect clients’ confidential 
information. 

Rule 1.6, entitled "Confidentiality of 
Information," states: 

(a) A lawyer shall not reveal information 

acquired during the professional relation- 

ship with a client unless the client gives 
informed consent, the disclosure is 

impliedly authorized in order to carry out 
the representation or the disclosure is per- 
mitted by paragraph (b). 
(b) A lawyer may reveal information pro- 
tected from disclosure by paragraph (a) to 
the extent the lawyer reasonably believes 
necessary: 

(1) to comply with the Rules of 

Professional Conduct, the law, or court 

order; 

(2) to prevent the commission of a crime 

by the client; 

(3) to prevent reasonably certain death or 

bodily harm; 

(4) to prevent, mitigate, or rectify the 

consequences of a client's criminal or 

fraudulent act in the commission of 

which the lawyer's services were used; 

(5) to secure legal advice about the 

lawyer's compliance with these Rules; 

(6) to establish a claim or defense on 

behalf of the lawyer in a controversy 

between the lawyer and the client; to 

establish a defense to a criminal charge or 

civil claim against the lawyer based upon 

conduct in which the client was involved; 

or to respond to allegations in any pro- 

ceeding concerning the lawyer's represen- 

tation of the client . . . .24 

"[A] lawyer may disclose information to 
the IRS concerning a real estate transaction 
which would otherwise be protected if 
required to do so by law, and further, that 
notice of such required disclosure, should be 
given to the client and other affected par- 
ties."2° 

A. Client Files 

Law office staff should be aware of specific 
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Bar requirements when maintaining, closing, 
and disposing of client files. A closed file may 
be destroyed at any time with the client's con- 
sent; otherwise, the client's file must be 
retained for a minimum of six years after con- 
clusion of the representation.2° The firm 
should establish a policy on whether original 
documents are delivered to the client during or 
at the completion of representation. In order 
to destroy the file prior to the passage of six 
years, the client must be contacted and told his 
file will be destroyed.” The client can retrieve 
the file or, within a reasonable period of time, 
direct it to be transferred to another lawyer.78 
The file may be destroyed if the client indicates 
they do not desire to retrieve it.7? "If the client 
fails to retrieve the file within a reasonable peri- 
od of time, the file may be destroyed."? Real 
property, wills, and estate files with original 
documents require detailed policies on reten- 
tion and destruction. 

After notice to the client and before a file is 
destroyed, the lawyer should review the file 
and retain any items which belong to the client 
or other useful information derived from rep- 
resentation for which the statute of limitations 
has not expired.?! An inventory of all 
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destroyed files should be kept. The method 
chosen to destroy the files must preserve the 
client's confidentiality.>* 

B. Protecting Privileged Communications 

Cellular telephone and "walkie-talkie" 
communications are essentially radio transmis- 
sions and are easily intercepted and recorded. 
Emails stored on a server owned by an internet 
service provider may not be secure. When 
attorneys or law office staff are using unsecured 
or wireless methods of communication, such 
as cellular phones and emails, "a lawyer must 
take steps to minimize the risk that confiden- 
tial information may be disclosed." 

If materials are mistakenly received "that 
appear on their face to be subject to the attor- 
ney client privilege or otherwise confidential, 
which were inadvertently sent to the lawyer by 
the opposing party or opposing counsel [the 
lawyer receiving these materials], should 
refrain from examining the materials and 
return them to the sender."*4 The firm should 
establish a policy and prominently post a leg- 
end on emailed, faxed, and even traditionally 
mailed communications to preserve the privi- 
lege, warn unintended recipients, and provide 
instructions to return or destroy the confiden- 


tial materials.>> 


Conclusion 

Avoiding the unauthorized practice of law 
by nonlawyers and preserving clients’ confi- 
dences are paramount obligations of an attor- 
ney and their importance must be communi- 
cated to all law firm employees. Rapid 
advances in technology and communication, 
together with multiple offices, enlarging case 
loads, and client expectations for the "need for 
speed,” at the lowest cost, add immense pres- 
sure to attorneys, and law firm support staff to 
"get it done ASAP" As firms grow larger, fur- 
ther consolidate, and establish multiple offices 
both within and outside of North Carolina, 
issues of the unauthorized practice of law, 
multi-state practice, and protecting client's 
confidentiality will further challenge law firms 
in the future. 

A nonlawyer must not misrepresent their 
position or provide legal advice. Privileged 
communications of the client must be protect- 
ed from disclosure, even after the representa- 
tion is completed and the file is closed. With 
proper supervision and training, law office staff 
can perform a wide range of tasks to assist and 
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help the law firm operate both ethically and 
efficiently to serve the client's needs and not 
violate the statutes and rules of the State Bar. = 


Judge John M. Tyson was elected statewide in 
2000 and currently serves as a judge of the North 
Carolina Court of Appeals and also serves as an 
adjunct professor of law at the Norman Adrian 
Wiggins School of Law, Campbell University, 
teaching Real Property Planning since 1987. 
Judge Tyson earned a Master of Laws in the 
Judicial Process (LL.M.) from the University of 
Virginia School of Law (2004); a Master of 
Business Administration (MBA) from Duke 
University (1988); and a Juris Doctor (JD) with 
honors from Campbell University School of Law 
(1979 Member of the Charter Class). Judge 
Tyson earned the designation of board certified 
specialist in real property law business, commer- 
cial, and industrial transactions by the North 
Carolina State Bar in 2001, was recertified in 
2007, and is the only North Carolina judge so 
certified. 

Appreciation is expressed to Mr. Kevin Hall, 
a third year law student at the Norman Adrian 
Wiggins School of Law at Campbell University 
for his research assistance, and to Mrs. Deana 
Walker, NCCP. for her assistance in processing 
the manuscript. 
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10 Tips for the North Carolina 
Appellate Advocate 


Bie DAM etl “GHAR NES 


racticing before an appellate court is fundamentally 


different from trial litigation. Too often, however, 


trial lawyers who do not specialize in appellate prac- 


tice fail to appreciate those differences and thereby 


disserve their clients when handling appeals. This article is intended to demystify appellate lit- 


igation and provide some basic suggestions that will assist the nonspecialist when he or she lit- 


igates before an appellate court. 


Preserve your issues for appeal 

in the trial court—The first task 

for the appellate advocate occurs 

before the notice of appeal has 

been filed—namely, preserving 
issues for appeal. This essential step is some- 
times overlooked in the heat of battle in the 
trial court. The trial lawyer often is focused 
on the task at hand—i.e., defeating his 
opponent's motion, winning at trial, etc.— 
and may lose sight of the need to ensure that 
the court's errors are preserved for later 
appellate review. Such a short-term focus can 
result in critical mistakes that cause an appel- 
late court subsequently to decline to review 
errors briefed and argued on appeal. What 
precisely needs to be done to preserve an 
error for appellate review varies somewhat by 
issue and between federal and state court and 
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is beyond the scope of this article. But two 
things are clear: (1) trial lawyers must under- 
stand completely what steps to take to ensure 
that appellate arguments are not waived and 
(2) they should quickly identify those errors 
made by the trial court that may constitute 
reversible error on appeal and ensure that 
they are preserved. 


Know and follow the rules of 
appellate procedure—The 
importance of following the 
applicable procedural rules 
cannot be understated. As 
appellate court dockets become increasingly 
busy, courts are getting noticeably less toler- 
ant of rule violations. This phenomenon is 
evident in the decisions of the North 
Carolina appellate courts. Following the 


decision in Viar v. NC Dept. of Transp., 359 
N.C. 400 (2005), the state appellate courts 
have routinely dismissed appeals, or declined 
to hear arguments, on the basis of rule viola- 
tions—some of which would appear to be 
relatively minor—without any showing of 
prejudice to the opposing party or the court. 
The assignment of error provisions of the 
state appellate rules (N.C.R. App. P. 10(c) 
are the primary culprit and they trip up even 
the best of lawyers. 

Such strict application of procedural 
rules, however, also occurs in federal court. 
In Smoot v. Mazda Motors of Am., Inc., 469 
F3d 675 (7th Cir. 2006), Judge Richard 
Posner, writing for the court, criticized at 
length and in detail both parties’ briefs for 
incompletely and incorrectly describing the 
presence of diversity jurisdiction in the fed- 
eral district court. He required the parties to 
show cause why they should not be sanc- 
tioned—even though the opinion conceded 
that any rule violations were harmless 
because diversity jurisdiction clearly was 
present. Judge Posner denied that the judges 
were being "fusspots and nitpickers” and 
instead noted that the court had been 
"plagued by the carelessness" of many 
lawyers in drafting the jurisdictional sections 
of their briefs. /d. at 677. 

In short, practitioners should take the 
time required to know and comply with the 
rules. Don't assume that seemingly harmless 
rule violations will be overlooked. Even if 
your appeal is not rejected or your argu- 
ments deemed waived, sloppiness in follow- 
ing the rules and other procedural require- 
ments suggests to the court a carelessness in 
lawyering that judges may well assume car- 
ries over to your substantive arguments. And 
if in doubt about the meaning or require- 
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ments of a rule, call the clerk's office for 
guidance or consult with an experienced 
appellate practitioner. 


Don't write too much— 
Lawyers often blunder by 
trying to do too much in 
their appellate briefs. State 
and federal appellate dock- 
ets—like the dockets 
courts—have increased substantially over 
the past few decades. Appellate judges are 
therefore required to read hundreds of mer- 


of most other 


its briefs per year. Judges who have limited 
time may not fully digest long, complicat- 
ed, and heavily footnoted briefs. Your 
appellate brief, therefore, should be as con- 
cise as possible. If you can say it in fewer 
pages, you are almost always better advised 
to do so. 

Another, and more fundamental, aspect 
of "writing too much" is the sin of arguing 
too many issues in your brief. You should 
pick your best issues and include them— 
and only them—in the brief. While there 
are exceptions, the appellate lawyer usually 
should present no more than three or four 
issues for appeal. Arguing too many issues 
has several deleterious effects. First, includ- 
ing weaker issues reduces your credibility 
before the court. The judges may well won- 
der whether they should credit your 
description of the facts, or your reading of a 
case, if your abilities or candor are called 
into question by the bad judgment of argu- 
ing a weak issue with equal fervor as a 
strong one. Just as significantly, arguing too 
many points may cause you to waste pre- 
cious, limited space in your brief. The page 
limits for briefs in the North Carolina 
Court of Appeals are quite low; the Fourth 
Circuit, for example, allows a maximum of 
14,000 words for opening briefs, while in 
the state court of appeals such briefs are 
limited to only 8,750 words. In complicat- 
ed appeals involving difficult or unresolved 
legal issues, lawyers often use and need 
every one of those 8,750 words. Lawyers 
fundamentally err by briefing weaker issues 
in a shortened form, both because their 
arguments are often so short and cryptic 
that they stand no chance of being adopted 
by the court and because they rob the 
stronger primary issues of precious space 
and credibility. 

In short, resist the temptation to include 
too much in your brief; use your legal judg- 
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ment and skills to make the tough decision 
to abandon weaker or less important appel- 
late issues; avoid over-footnoting and the 
use of unnecessary string cites. 


Don't write too little—The 

appellate judges know noth- 

ing about your case. They 

may also know little about 

the legal issues involved in 
your appeal. In your brief you need to pro- 
vide them with the evidentiary and legal 
tools to rule in your favor. 

On the law, do not fear "talking down" 
to the judges. They might already know the 
basic legal principles underlying, say, the 
ERISA or tax law issue in the case, but they 
will not be offended if your brief reminds 
them. At the least, you will provide a dis- 
cussion that could prove useful when a 
judge or his law clerk begins drafting the 
opinion. And your discussion of basic legal 
principles could provide critical back- 
ground that places your argument in con- 
text or that educates a judge or law clerk 
unfamiliar with that area of law. 

With respect to the facts, you should not 
force the court to dig through the record to 
find the facts needed to resolve the case. 
While a brief can include unnecessary fac- 
tual discussion that mires the judges in con- 
fusing and irrelevant details, you should 
ensure that the brief presents the appropri- 
ate factual material along with correct and 
full record citations for each fact necessary 
for your arguments. 


Write clearly and persuasive- 

ly—Counsel of course should 

strive to make all of their 

pleadings clear, concise, and 

persuasive. But quality, effec- 
tive writing is especially important in an 
appellate brief. Oral persuasion is the coin 
of the realm before the jury, but in most 
appellate cases the briefs make or break the 
appeal. Virtually all appellate judges have 
already reached at least a tentative decision 
when they take the bench for oral argu- 
ment. Moreover, appellate judges typically 
spend considerably more time studying the 
briefs than do trial court judges. Thus, a 
poorly written brief, or one that does not 
explain the client's position in an intelligi- 
ble way, can readily doom even a winning 
argument. One easy way of ensuring that 
your brief is comprehensible and persuasive 


is to ask a lawyer not involved in the case to 
read it and provide feedback on both sub- 
stance and the quality of the writing. 


Don't overargue—It is stan- 

dard advice that good legal 

writing avoids use of such 

adverbs as "clearly," "obvi- 

ously," "plainly," and the 
like. The substance of your argument 
should convince the court that your legal 
position is correct; the court will not be per- 
suaded simply by how emphatically you 
make a point. But the same error can be 
made even without use of those adverbs. 
When addressing a difficult legal argument, 
particularly one where the headwinds are 
against you, it is perfectly fine, indeed 
preferable, to acknowledge that the legal 
question is a close one. If you make every 
legal argument with equal insistence that 
you are correct, you will lose credibility 
when the court finds an issue that is close. 
By contrast, when you acknowledge that 
some issues in the case present close ques- 
tions, the court is more likely to reward 
your candor by crediting your argument 
that others are easy winners for you. Put 
another way, your credibility is your most 
important asset; do not squander it by fail- 
ing to acknowledge the difficult parts of the 


argument. 


Know and embrace the 

applicable standard of 

review—In reviewing your 

appellate argument, the first 

thing that every appellate 
judge will determine is the standard of 
review. [he outcome of an appeal may well 
turn on whether the appellate court is 
reviewing the issue de novo or under the 
more deferential standards of abuse of dis- 
cretion or clear error. And appellate counsel 
could well lose an appeal by not identifying 
the proper standard and tailoring the argu- 
ments in his brief to that standard. Take 
advantage of a favorable standard of review, 
and recognize your burden in overcoming a 
difficult one. 

Two critically important errors frequent- 
ly occur in appellate briefs. First, counsel 
sometimes assumes a burden that is higher 
than that applicable in the case. For exam- 
ple, suppose the trial court dismissed your 
client's claims at summary judgment. On 
appeal, you do not need to demonstrate 
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that your client's evidence was stronger 
than its opponent's; rather, you need only 
prove that there was a genuine dispute of 
material fact. Your appellate brief, therefore, 
should argue that your summary judgment 
evidence created a factual dispute and thus 
you "presented sufficient facts to create a 
triable issue"—rather than that your client 
would have prevailed at trial. 

Second, and conversely, attorneys often 
err by ignoring a stringent standard of 
review. If the trial court's adverse ruling can 
be overturned only for abuse of discretion, 
it does you little good to argue only that the 
ruling was erroneous. Ignoring a tough 
standard of review will not make it go 
away—or cause the judges to forget about 
it. 


Prepare effectively for oral 
argument—Oral argument 
presents the appellate advo- 
cate with a critical opportuni- 
ty to change the minds of 
unconvinced or wavering judges or to solid- 


ify the of friendly judges. 


Unfortunately for their clients, many litiga- 


votes 


tors see oral argument as an experience to 
be endured, rather than as an opportunity 
to be exploited, and they prepare both 
insufficiently and improperly. 

Preparation for an oral argument before 
an appellate court is straightforward, but 
time consuming. Of course, the oral advo- 
cate must do the obvious things—such as 
re-familiarize himself with the arguments in 
the briefs (often forgotten after the some- 
times lengthy delay between briefing and 
argument) and update all research—both 
his and his opponents’. But the truly effec- 
tive appellate advocate will do more. He 
will seek new and better ways of presenting 
the arguments set forth in his brief(s). After 
all, the judges and their clerks will be very 
familiar with the brief; simply re-hashing 
the briefs at argument adds little value. The 
oral advocate will also critically examine the 
weaknesses of his client's legal arguments 
from a new perspective. When drafting a 
brief, advocates typically respond to and 
rebut the arguments advanced by opposing 
counsel; when preparing for argument, the 
lawyer must anticipate the different—and 
sometimes stronger—arguments that could 
be advanced against his position. 

It is also critical for the appellate lawyer 
to master the record on appeal. Judges often 
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ask counsel where certain evidence is locat- 
ed in the record. It is essential that arguing 
counsel not only be able to answer ques- 
tions accurately regarding the content of 
the record, but also be able to direct the 
court to the correct place in the record. 
Lawyers lacking a photographic memory 
should take to argument a "cheat sheet" of 
citations to the record for key facts, evi- 
dence, and events. Mastering the record is 
just as important when the lawyer who 
tried the case is handling the appeal. This 
lawyer must not rely on his or her memory, 
often faulty, of events sometimes long in 
the past; rather, when preparing for the 
appeal the trial lawyer should refresh his 
recollection about the content of the 
record, 

Finally, most appellate advocates find 
moot courts invaluable in preparing for the 
argument. You and your co-counsel are so 
familiar with the case that it is sometimes 
difficult to achieve sufficient detachment to 
identify the most troublesome legal issues 
or to recognize the issues that may confuse 
someone new to the case. Conducting a 
moot court before lawyers playing the part 
of the judges can provide critical insights on 
a whole host of issues related to the oral 
argument—how to order the issues, what 
phrases to use, what issues to focus on, and 
so forth. Many experienced appellate 
lawyers hold two or more moot courts in 
difficult cases—one a coupe of weeks before 
the argument, just as the lawyer begins the 
final stage of preparation, and one just a 
few days before the argument to refine the 
presentation. 


When presenting oral argu- 

ment, follow a few simple 

rules—Advocates should 

approach the oral argument 

as a conversation, not a lecture. 
As an advocate you should hope for a "hot 
bench" that asks lots of question, for the 
questions tell you the issues that most con- 
cern or confuse the judges. Thus, you 
should freely depart from your prepared 
outline to address the issues raised by the 
court. Make sure that you identify in 
advance and then weave in the critical 
points that you think you must discuss at 
argument, but otherwise address the topics 
that interest the judges. And in no circum- 
stances should you commit one of the two 
most common mistakes of novice appellate 


advocates—reading a prepared speech and 
failing to answer a question asked by a 


judge. 


Understand and argue 

the criteria for discre- 

tionary review and 

certiorari—If you are 

faced with an unfortu- 
nate loss in an appellate court, in your path 
to further appellate review may be a daunt- 
ing hurdle—the Supreme Court's discre- 
tion to deny review of your case. The 
United States Supreme Court has, in almost 
all circumstances, a wholly discretionary 
docket, and the North Carolina Supreme 
Court's docket is significantly discretionary. 
If you ask one of those courts to hear your 
case on a discretionary basis, it is not 
enough to show in your petition for review 
that the court of appeals erred. Neither the 
federal nor state supreme court views itself 
as a court of error-correction. Both courts’ 
exercise of their discretion to decide which 
cases to hear is guided by specific criteria set 
forth in rule or statute. See S. Ct. R. 10; GS 
§ 7A-31. The primary task in the petition 
for certiorari or discretionary review is not 
demonstrating the error of the decision 
below, therefore, but rather establishing 
that your case satisfies those criteria. For 
example, in litigation not involving a govy- 
ernmental entity, the primary criterion on 
which the US Supreme Court bases its cer- 
tiorari decision is the existence or absence 
of a conflict among the federal circuits. 
That question, therefore, should be the pri- 
mary focus of any cert. petition. Both 
Supreme Courts are asked to hear many 
more cases than there is room on the dock- 
et, so your petition should convincingly 
explain why the issues presented are both 
unresolved and merit the Court's time and 
attention. = 


Adam H. Charnes, a partner in the 
Winston-Salem office of Kilpatrick Stockton 
LLP. practices appellate, constitutional, and 
complex business litigation. A 1991 magna 
cum laude graduate of the Harvard Law 
School, he served as a law clerk to Justice 
Anthony M. Kennedy of the Supreme Court of 
the United States and Judge J. Harvie 
Wilkinson III of the United States Court of 
Appeals for the Fourth Circuit. Mr. Charnes is 
a member of the Appellate Rules Committee of 
the North Carolina Bar Association. 
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The New North 


Business Court 


BY JUDGE AL Wem ft eee 


heard in the North Carolina Business Court.! With recently 


expanded jurisdiction and new offices in Charlotte and Raleigh, 


the business court's complex commercial litigation docket will 


continue to grow in the future. As more and more attorneys find 


their cases assigned to the business court, an understanding of 


the court's jurisdiction and rules will become an important tool 


for North Carolina's trial bar. 


A Brief History of the North Carolina 
Business Court 

In 1994, Governor Jim Hunt established 
the North Carolina commission on Business 
Laws and the Economy.? Governor Hunt 
tasked the commission with recommending 
statutes, rules, and regulations that would 
encourage the growth of local businesses 


26 


ince 1996, some of the 


most complex and signifi- 


cant business disputes in 


North Carolina have been 


JORDAN SYKES 
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and entice other businesses to locate and 
incorporate in the state.? 

In January 1995, the commission, not- 
ing the high esteem in which the Delaware 
Court of Chancery was held by the business 
community, recommended that North 
Carolina establish a business court.4 The 
creation of a business court, the commission 


Carolina 


noted, would solve two problems related to 
the litigation of complex business disputes 
in North Carolina.? First, it would ensure 
that complex cases were heard by a single 
judge who could manage the cases from 
beginning to end, thereby solving the prob- 
lems associated with litigating complex 
business disputes under North Carolina's 
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judicial rotation system.° Second, a business 
court in North Carolina, much like the 
court of chancery in Delaware, could devel- 
op a body of case law to serve as guidance to 
North Carolina's business community.” 

The commission recommended that the 
North Carolina Supreme Court amend 
Rule 2.1 of the General Rules of Practice for 
the Superior and District Courts to allow 
the chief justice of the North Carolina 
Supreme Court to designate certain cases as 
complex business cases. The commission 
also recommended that the Supreme Court 
add Rule 2.2 to the General Rules of 
Practice to allow the chief justice to desig- 
nate one or more special superior court 
judges to hear those cases.” 

In the fall of 1995, the Supreme Court 
implemented the commission's recommen- 
dations, and the General Assembly appro- 
priated funds for an additional special supe- 
rior court judge.!9 In January 1996, 
Governor Hunt appointed Ben E Tennille 
as a special superior court judge, and the 
chief justice designated him as North 
Carolina's first special superior court judge 
for complex business cases.!! Although 
Judge Tennille worked out of a home office 
for the first few years of the business court's 
existence, by 1999, the General Assembly 
had provided the court with funding for an 
office in Greensboro. !? 

In 2001, the business court earned its 
complex business litigation "sea legs" during 
the SunTrust challenge to the proposed 
merger between Wachovia and First 
Union.! The parties to the dispute agreed 
to bring both their state and federal claims 
before the business court in June 2001, and, 
by August 2001, Judge Tennille rendered 
the key decision in the case.!4 As reported in 
the Business Lawyer, "the litigation's magni- 
tude, the parties’ recognition that the busi- 
ness court embodied a trustworthy and 
capable forum to resolve all of their dis- 
putes, and the speed and thoroughness with 
which the legal issues were addressed estab- 
lished a national identity for [the court]."!° 

Four years later, the commission on the 
Future of the North Carolina Business 
Court (created by Chief Justice I. Beverly 
Lake Jr. and chaired by Associate Justice 
Mark Martin) 
changes to the court's operations." In 
August of 2005, the General Assembly 
adopted most of these recommendations, 
passing a bill expanding the business court's 


several 
16 


recommended 
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jurisdiction by designating certain types of 
cases as "mandatory complex business cases" 


and allocating funds to expand the court 
into Charlotte and Raleigh.!/ 


The North Carolina Business 
Court Today 

Today, the business court hears three 
types of cases: mandatory complex business 
cases, discretionary complex business cases, 
and exceptional cases. 

Under section 7A-45.4 of the North 
Carolina General Statutes, any case that 
involves a material issue related to the law 
governing corporations, partnerships, limit- 
ed liability companies, or limited liability 
partnerships is a mandatory complex busi- 
ness case. !8 Likewise, any case that involves 
a material issue related to (1) securities law, 
(2) antitrust law, (3) state trademark and 
unfair competition law,!? (4) intellectual 
property law, or (5) the internet, electronic 
commerce, or biotechnology is considered a 
mandatory complex business case.?9 

Additionally, following legislation enact- 
ed earlier this year, the commission's 
mandatory complex business case jurisdic- 
tion has been expanded to include appeals 
in contested tax cases brought under the 
provisions of Article 4 of Chapter 150B of 
the General Statutes, G.S. 150B-43 et seg.7! 

The parties to a mandatory complex 
business case may designate it as such by fil- 
ing a notice of designation with the superi- 
or court in which the case is pending and 
serving the notice on each opposing party, 
the chief special superior court judge for 
complex business cases, and the chief jus- 
tice.2* Once the chief justice approves a des- 
ignation, the chief special superior court 
judge for complex business cases assigns the 
case to a commission judge. 

Cases that are not assigned to the busi- 
ness court as mandatory complex business 
cases may nevertheless be assigned to the 
court as either discretionary complex busi- 
ness or exceptional cases. Both types of cases 
are designated pursuant to the General 
Rules of Practice. While an exceptional case 
may be assigned to any special superior 
court judge, only a business court judge may 
hear a discretionary complex business 
case.79 

In contrast to mandatory complex busi- 
ness cases, the chief justice designates a case 
as either an exceptional or discretionary 
complex business case based upon the rec- 


ommendation of a senior resident superior 
court judge, a chief district court judge, or a 
presiding superior court judge, all of whom 
may make their recommendation ex mero 
motu or on the motion of a party.*4 In fur- 
ther contrast to mandatory complex busi- 
ness cases, no set of issues necessarily quali- 
fies a case as either a discretionary complex 
business or exceptional case; rather, the chief 
justice, when deciding how to designate a 
case, considers a variety of factors, including 
(1) the interests of the parties, (2) the 
amount and nature of pre-trial discovery 
and motions, (3) whether the parties volun- 
tarily agree to waive venue for hearing pre- 
trial motions, (4) the complexity of the evi- 
dentiary matters and legal issues involved in 
the case, and (5) whether designation as a 
discretionary complex business case or an 
exceptional case will promote the efficient 
administration of justice.?> 

Although the designation "mandatory 
complex business case" has only existed 
since January 2006, mandatory complex 
business cases have quickly come to domi- 
nate the business court's docket. Of the 155 
active cases before the business court as of 
November 2007, 93 of them are mandatory 
complex business cases.2° Furthermore, of 
the 451 cases assigned to the business court 
since its inception, 197 have been assigned 
since January 2006.77 


Practice Before the Court 
The General Rules of Practice and 
Procedure for the North Carolina Business 
Court (the "Business Court Rules")?® apply 
to every case assigned to the court, regardless 
of the case's designation as mandatory com- 
plex business, discretionary complex busi- 
ness, or exceptional, and "are intended to 
take advantage of computer-assisted meth- 
ods of information processing and the trans- 
mission of such information by advanced 
communications equipment . . . ."*? The 
Business Court Rules 
and the equipment and methods they 
enable are intended to provide better 
access to court information for litigants, 
counsel, and the public; increase the effi- 
ciency and understanding of court per- 
sonnel, counsel, and witnesses; decrease 
costs for litigants and others involved in 
the court system; and facilitate the effi- 
cient and effective presentation of evi- 
dence in the courtroom.°” 
While an attorney practicing before the 


Ly 


court should read and understand all of the 

Business Court Rules, this article will high- 

light those rules most often overlooked. 
Business Court Rule 15 


Court Rule 15 addresses 
motion practice before the court. Among 


Business 


other things, the rule sets word limits on the 
length of briefs and requires that certain 
motions be accompanied by a brief. 

Under Rule 15, all motions must state 
"with particularity the grounds [for the 
motion], . . . cite any statute or rule of pro- 
cedure relied upon and . . . [state] the relief 
or order sought."9! Further, nearly every 
motion filed in the business court must be 
accompanied by a separate brief;>2 the busi- 
ness court will not normally accept a motion 
that purports to include a brief in its body. 
Failure to accompany a motion with a sepa- 
rate brief is grounds for the court to sum- 
marily deny it.?9 

Once a motion and supporting brief 
have been filed in the business court, the 
respondent has 20 days after service of the 
brief supporting the motion (or 30 days if 
the motion is for summary judgment) to file 
a response.* If a respondent does not file a 
response within the time allotted by the 
rules, such failure "constitute[s] a waiver of 
the right thereafter to file such brief or 
response . . . [and] the motion will be con- 
sidered and decided as an uncontested 
motion, and ordinarily will be granted with- 
out further notice."3° A reply brief may be 
filed ten days after service of a response,>° 
and an addendum to a brief or a suggestion 
of subsequently decided controlling author- 
ity may be filed any time prior to the court's 
ruling on the motion.°/ 

Business Court Rule 15.8 sets limitations 
on the length of briefs. Under the rule, 
"briefs in support of motions and responsive 
briefs shall be double-spaced and limited in 
length to a maximum of 7,500 words. Reply 
briefs shall also be double spaced and may 
not exceed 3,750 words."28 The word limits 
contained in Rule 15.8 cannot be enlarged 
by informal agreement; if the parties need to 
enlarge those limits, they must file a motion 
with the court.?? Additionally, any motion 
to expand the limits contained in Rule 15.8 
must be made at least five days before the fil- 
ing of the brief for which the expansion of 
word limitations is sought; the Court will 
deny any requests to expand the limitations 
contained in Business Court Rule 15.8 that 
are filed simultaneously with the brief.49 


28 


One requirement of Business Court Rule 
15.8 often overlooked by attorneys is the 
requirement that every brief filed be accom- 
panied by a certification that it complies 
with the length limitation of the Rule 
15.8.41 Where the court has entered an 
order expanding the word limits on a brief, 
the attorney filing the brief should file a cer- 
tificate indicating that the brief complies 
with the word limits set out in the order. 
While failure to include this certificate will 
usually only result in a directive from the 
court that the attorney comply with the 
rule, the court will strike any brief where the 
attorney filing it does not, or cannot, make 
the required certification. 

Business Court Rule 17 

Business Court Rule 17 sets forth the 
case management protocols for the court's 
docket. Under this rule, the parties to a 
business court case must meet within 30 
days of the assignment or designation of a 
case to the court to discuss the case manage- 
ment issues set out in the Rule.42 Within 15 
days of the case management meeting, the 
parties must submit a joint case manage- 
ment report that indicates their positions 
regarding the case management issues.43 
After the parties file the joint case manage- 
ment report, the court will hold a case man- 
agement conference.44 Following the con- 
ference, the court will issue a case manage- 
ment order governing all case management 
issues.*> 

The deadlines under Rule 17 are calcu- 
lated from the filing date of either the order 
designating the case a discretionary complex 
business or exceptional case or the order 
assigning a mandatory complex business 
case to a particular business court judge. 
The three-day period for service under Rule 
6 of the North Carolina Rules of Civil 
Procedure does not apply to the deadlines 
under Rule 17 of the Business Court Rules; 
however, if the deadline for filing a joint case 
management report falls on a weekend or 
holiday, then the joint case management 
report is due the following business day. 

Unless the parties agree otherwise, coun- 
sel for the first plaintiff listed in the com- 
plaint is responsible for initiating and sched- 
uling the case management meeting, and 
preparing and circulating a first draft of the 
joint case management report.4° Moreover, 
"[i]f the parties disagree on any issues in the 
Case Management Report, they shall 
nonetheless file a single Case Management 


Report that, in any areas of disagreement, 
states the views of each party."47 Thus, the 
parties do not have to come to an agreement 
on all issues in the case management report 
before filing it with the Court. The parties 
must, however, submit a joint case manage- 
ment report; the court will likely strike any 
case management report that is submitted 
unilaterally. 

Following submission of the case man- 
agement report, the court will set a date for 
the case management conference. Under 
Rule 17.3, "the Court will convene a Case 
Management Conference with attendance 
by counsel for all parties and their clients . . 
. unless the court shall, in its discretion, 


of clients."48 


excuse the attendance 
Accordingly, an attorney whose case is 
assigned to the business court should con- 
tact the office of the business court judge to 
whom his case is assigned and determine 
whether that judge will excuse client atten- 
dance at the case management conference. 

Business Court Rule 18.6(a) 

Business Court Rule 18.6(a) addresses 
discovery motions. Under that Rule, the 
court "will not consider motions and objec- 
tions relating to discovery unless moving 
counsel files a certificate that, after person- 
al consultation and diligent attempts to 
resolve differences, the parties are unable to 
reach an accord."4? This certificate must 
contain "the date of the conference, the 
names of the participating attorneys, and 
the specific results achieved."°? Simply 
attaching a string of correspondence to a 
discovery motion does not satisfy the certi- 
fication requirement of Rule 18.6(a). 
Rather, the certificate should be set out on 
a separate page from the motion and con- 
tain a concise, yet detailed, description of 
the discovery conference. The court will 
strike any discovery motion that does not 
include the certificate required by Rule 


18.6(a). 


Misconceptions Regarding the Court 

Although the business court has been in 
operation for over a decade, there are still 
some misconceptions regarding its opera- 
tion. 

For example, there is no requirement 
that parties waive both their right to trial by 
jury and any objection to venue in 
Charlotte, Greensboro, or Raleigh as a pre- 
condition to transfer of the case to the busi- 
ness court. Nor is there any minimum 
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amount in controversy requirement for 
assignment of cases to the court. 

Finally, the court does not exist to decide 
cases in a manner that benefits business. As 
the Court emphatically noted in Digital 
Recorders, Inc. v. McFarland: 

[T]he North Carolina Business Court 

was created to provide judicial specializa- 

tion in complex business litigation. Th[e] 
court's judges do not, however, decide 
cases based on the prevailing economic 
winds, nor do [they] consider how best 
to promote a litigant's business interests. 

[Their] oath is the same as that of any 

judge in this state—to apply the law and 

decide cases without regard to the parties 
who are before [the court].?! 


Conclusion 

The website, 
www.ncbusinesscourt.net, contains a wealth 
of information about the North Carolina 
Business Court, including the court's rules, 
instructions on electronic filing, and an 


business court's 


index of business court opinions. The web- 
site also contains contact information for 
each of the court's offices, and the staff at 
each office is willing and able to answer any 
question regarding the court. = 


Judge Diaz has served as a special superior 
court judge for complex business cases since 
August 2005. Before taking the bench in 
November 2001, Judge Diaz practiced law 
with Hunton & Williams and served on active 
duty as a Marine Corps judge advocate, han- 


dling criminal cases at trial and all levels of 


appeal, including the US Supreme Court, and 
serving as a military trial and appellate judge. 
Judge Diaz received his JD from the New York 
University School of Law, his MSBA from 
Boston University, and his BS in Economics 
from the University of Pennsylvania. Judge 
Diaz's chambers are in Charlotte. 

Jordan Sykes served as Judge Diaz's law 
clerk from August 2006-August 2007. He 
received his JD from Wake Forest University 
School of Law and his BA in Economics from 
Princeton University. Jordan is a litigation 
associate with Helms Mullis & Wicker, PLLC. 


Endnotes 


1. Paul C. Ridgeway, Practice Before the North Carolina 
Business Court, Trial Briefs, Oct. 2005, at 5. 


2. North Carolina Business Court, History of the 
Court, www.ncbusinesscourt.net/history.htm (last 
visited Nov. 2, 2007). 


3. Ia. 


THE NORTH CAROLINA STATE BAR JOURNAL 


4. Id. 


5. Carrie A. O'Brien, Note, The North Carolina 
Business Court: North Carolina's Special Superior 
Court for Complex Business Cases, 6 N.C. Banking 
Inst. 367, 375 (2002). 


6. Id. at 375-76. 

7. Id. at 376. 

8. North Carolina Business Court, supra note 2. 
9. Id. 

10. la. 

11. a. 

12. O'Brien, supra note 5, at 377. 


13. Ridgeway, supra note 1. 
14. Id. 


15. Id. (quoting Mitchell L. Bach & Lee Applebaum, A 
History and Creation of Business Courts in the Last 
Decade, 60 Bus. Law. 147 (2004)). 


16. North Carolina Bar Association, NVC Business Court 
Announces Expansion, Noy. 21, 2005, www.ncbar. 
org/news/1/1107/index.aspx. 


17. Id. Judge John Jolly serves as the Raleigh Business 
Court Judge; Judge Tennille now serves as the chief 
special superior court judge for complex business 
cases, with chambers in the Elon University School 
of Law. 


18. N.C. Gen. Stat. § 7A-45.4(a)(1) (LEXIS through 
2007 legislation). 


19. Cases that contain only claims based on unfair 
competition under section 75-1.1 of the North 
Carolina General Statutes, however, are not consid- 
ered mandatory complex business cases. N.C. Gen. 
Stat. § 7A-45.4(a)(4). 

20. N.C. Gen. Stat. § 7A-45.4(a)(2)-(6). 


21. Fora detailed explanation of this new legislation see 
Charles B. Neely Jr. & Nancy S. Rendleman, North 
Carolina's New Tax Assessment, Refund, and Appeal 
Procedures, North Carolina State Bar Journal 
(December 2007). 


22. N.C. Gen. Stat. § 7A-45.4(b). A plaintiff seeking to 
designate an action as a mandatory complex business 
case must file the notice contemporaneously with the 
filing of the complaint. N.C. Gen. Stat. § 7A- 
45.4(d)(1). A defendant must move to designate 
within 30 days of receipt of service of the pleading 
seeking relief from the defendant. N.C. Gen. Stat. § 
7A-45.4(d)(3). Any objection to the notice of desig- 
nation must be filed within 30 days after service of 


the notice. N.C. Gen. Stat. § 7A-45.4(e). 

23. Gen. R. Prac. 2.1(b). 

24. Gen. R. Prac. 2.1(a). 

25. Gen. R. Prac. 2.1(d). 

26. Thirty-six of the active cases are discretionary com- 
plex business cases, and 26 are exceptional cases. 


27. Although the business court has been assigned at 
least one case from 52 different counties in North 
Carolina, the majority of the business court's cases 
have come from Mecklenburg County (95 cases), 
Wake County (88 cases), and Guilford County (65 
cases). 

28. The Business Court Rules were adopted on March 
9, 2000, and significantly revised on July 31, 2006. 
The latest version of the rules is available on the busi- 
ness court's website, www.ncbusinesscourt.net. 


29. BCR 1.2 (2006). 


30. BCR 1.4. The key to the facilitation of access to 
case information is the court's electronic filing and 


service system. 
Sle bCRI aa! 


32. BCR 15.2. Motions made orally during a hearing 
or a trial need not be accompanied by a brief, BCR 
15.2, and written motions that do not require a brief 
are listed in Business Court Rule 15.10. These 
motions include: (1) discovery motions in which the 
parties have agreed to the expedited procedures 
described in Business Court Rule 15.12; (2) motions 
for an extension of time; (3) motions to continue a 
pre-trial conference, hearing, or trial; (4) motions to 
add parties; (5) motions to amend the pleadings; (6) 
motions to file supplemental pleadings; (7) motions 
to appoint a next friend or a guardian ad litem; (8) 
motions for substitution of parties; (9) motions to 
stay proceedings or enforce judgments; and (10) 
motions for pro hac vice admission. BCR 15.10. 
Additionally, some business court judges may not 
require a separate brief for certain ministerial 
motions not listed in Business Court Rule 15.10, 
such as a motion to appoint a commissioner, a 
motion to expand the word limits under Business 
Court Rule 15.8, or a consent motion for a protec- 
tive order. 

33. BCR 15.11. When filing a motion, however, 
attorneys should remember that, under Rule 
5(f)(7) of the North Carolina Rules of Civil 
Procedure, the clerk of court will not accept briefs 
without an order from the court directing it to do 
so. Thus, briefs in support of or in opposition to a 
motion should only be filed on the commission's 
electronic filing system. 

34. BCR 15.6. 

Boa BERS Salle 


36. BCR 15.7. The reply brief should be limited to a 
discussion of matters newly raised in the response, 
and should not merely restate arguments addressed 


in the first brief. /d. 


37. BCR 15.9. A suggestion of subsequently decided 
controlling authority should contain only the cita- 
tion to the case relied upon, if published, or a copy 
of the opinion if the case is unpublished. /d. 


38. BCR 15.8. Headings, footnotes, quotations, and 
citations count toward these word limits; the case 
caption, any tables of contents or authorities, and 
any required certificates do not. /d. 


39. Id. The court, however, favors concise briefs. /d 
40. Id. 


41. Id. The certificate of compliance need not appear in 
any particular location. It may be placed within a 
brief, or it may be attached to the brief on a separate 
page. The certificate may state the exact number of 
words in the brief, or it may simply state, "I certify 
that this brief complies with Business Court Rule 
13.35 


42. BCR 17.1. 

43. BCR 17.2. 

44, BCR 17.3. 

45. BCR 17.4. 

46. BCR 17.1-17.2. 
47. BCR 17.2. 

48. BCR 17.3. 

49. BCR 18.6(a). 
50. Id. 


51. Digital Recorders, Inc. v. McFarland, 2007 NCBC 
23 74 (NC Super. Ct. June 29, 2007), www.ncbusi- 
nesscourt.net/opinions/2007%NCBC%2023.pdf. 
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Voices of American Law: US 
Supreme Court Cases Meet the 
21st Century 


pe INweaRieiN; (CO WINS 


Christopher Columbus Langdell, former 
dean of Harvard Law School, is credited with 
popularizing the case method of teaching law 
at the end of the 19th century. One hundred 
years from now, Voices of American Law will 
be named among the initiatives that brought 
the case method into the 21st century and 
extended the relevance of this learning tool 
beyond legal education into legal practice. 

At various times in history, teaching the law 
through the analysis of legal opinions has been 
given boundless praise and equal criticism. 
Once again, the arguments regarding the cred- 
ibility of the case method have picked up 
recently as the literature regarding human 
learning styles increasingly shows that people, 
especially those brought up in the eras of tele- 
vision, personal computers, and the Internet, 
learn better when multiple senses are stimulat- 
ed. Rather than argue about its strengths or 
weaknesses, a project undertaken at the Duke 
University School of Law expands upon the 
case method to bring cases alive in a way that 
would likely soothe objectors at the same time 
as it supports the belief that a legal opinion can 
provide a thorough understanding of the law 
behind the decision. It's all in the presentation. 

Voices of American Law provides innova- 
tive educational materials to assist those who 
study the law in their understanding of the 
Supreme Court and its role in American soci- 
ety. The project was originally conceived as a 
way to make the case method easier for inter- 
national students to grasp, introducing 
American Constitutional Law in a way that 
was more accessible to those who were newly 
exposed to the American legal system. Led by 
Professor Thomas Metzloff and producer 
Sarah Wood, the series is made up of 12 20- 


30 


minute documentary depictions of critical 
cases, with five more to be completed in the 
coming year. Each documentary includes 
interviews with the parties and lawyers who 
shaped the case. They tell the stories of the 
real people behind the Court's opinions, 
making the cases feel more authentic to stu- 
dents learning the law from their analysis of 
the cases. They can do the same for practi- 
tioners using the precedential value of the 
cases to shape local law and policy. 


Gaining a better understanding of the 
significance of the Court's decisions. 
The Voices documentaries, which serve as 


an extension of the case method, are meant to 
"get students ready to understand the signifi- 
cance of court decisions," Metzloff says. 
Several of the cases that have been examined 
for the Voices project are those that Professor 
Metzloff has taught for years as a Civil 
Procedure professor, but the documentaries 
provide something additional. By learning 
more about the background of a case, 
Metzloff says, "I came to understand the legal 
arguments and how they fit together, and 
what was actually at stake in the case. I fig- 
ured that if I'm learning something having 
taught the case 20 times, there's something to 
it. 


Every day, Thomas Van Orden passed a granite monument carved with the Ten Commandments 
on the grounds of the Texas State Capitol in Austin. Believing that a religious text on government 
property violated the First Amendment, he sued the state of Texas to have it removed. Through 
interviews with the people involved, the documentary explores the history and context of the 
monument, and the story of Van Orden's journey to the US Supreme Court. 
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Through the project, students have 
reported gaining a better understanding of 
the reasons a lawyer takes a case and the com- 
mitment a party makes when she decides to 
fight for a cause. For example, Casey Dwyer, 
a recent Duke Law grad, was struck by her 
interaction with David Baugh, an African- 
American attorney who defended the right of 
Barry Black, a Virginia Klansman, to burn 
crosses in Virginia v. Black, 538 U.S. 343 
(2003). 

"My experience on the project has taught 
me to keep in mind that every case has at least 
two, and often times many more, sides," says 
Dwyer. She has carried this realization into 
her work with a major law firm. "The video's 
focus on the human elements of the cases has 
helped remind me that my work as a lawyer 
has real consequences on real people's lives." 
Her work on Voices has influenced her deci- 
sion to make pro bono cases a significant part 
of her work as an attorney. 

Marla Zimmerman, also a recent Duke 
grad, learned first hand about the level of 
commitment clients challenging what they 
deem to be personal rights violations have 
through her interaction with a teen who chal- 
lenged school drug testing in Board of 
Education v. Earls, 536 U.S. 822 (2002). The 
encounter has had an impact on her work. 
"My experience with the Voices of American 
Law project continues to influence my legal 
career. As a practicing lawyer, I make it a 
practice to analyze and discover the story 
behind a legal dispute. I believe that under- 
standing the personal backgrounds and moti- 
vations of those involved in a case is just as 
important as understanding the legal argu- 
ments.” 

Shortly after work on the series began, 
Professor Metzloff integrated the documen- 
tary about BMW wv. Gore, 517 U.S. 559 
(1996) into his Civil Procedure course. As a 
test of the impact of the project, half of the 
class viewed the video while the other half did 
not and the entire class was quizzed. The 
results were that those who had viewed the 
video showed a significantly better under- 
standing of the facts of the case and were less 
swayed by the persuasive stance that the 
author of the opinion had taken. This indi- 
cates Voices enhances students’ learning of the 
practical skill of assessing factual situations 
and applying the law to them. This is an 
intended goal of Professor Metzloff who 
believes that "law school is about lawyering." 
To this end, Voices "[gives students an] inde- 
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Pharmaceutical company, Pfizer, was at the center of the planned redevelopment in Kelo vy. 
New London, which sparked the city of New London's actions to exercise its power of eminent 
domain. Above are the modern offices of Pfizer's headquarters. Kelo's home is on the back side. 


pendent basis to assess the Court's logic and 
rationale." What attorney preparing to attack 
unfavorable law could not benefit from that? 


Voices of American Law benefits those 
in practice, too. 

But Voices does not only benefit law pro- 
fessors and the students they teach. Practicing 
attorneys with limited time and large case 
loads can take advantage of the level of analy- 
sis given to key Supreme Court cases through 
the documentary series. Rather than 
researching news articles and broadcasts from 
scratch, in addition to reading briefs and 
pleadings, attorneys can get a better feel for a 
case and its players through Voices. The docu- 
mentaries reveal the interaction between the 
lawyers and clients in the cases, says Metzloff. 
This is most certainly instructive to members 
of the practicing bar dealing with similar 
issues and clients. 

Having collected additional, candid infor- 
mation about the case, the documentarians 
present it in a form that is engaging, both in 
its content and format. Voices responds to the 
current research that overwhelmingly finds 
people learn better when multiple senses are 
stimulated. "Most people learn better when 
they have multiple sources of information," 
says Wood. "You read the case and you get 
something out of that. You see the case, and 
you get something out of that. Because of the 
way that people learn, you get something 
visually that you don't get from reading." 

Each Voices of American Law documen- 


tary includes the litigation and a journey 
through the events leading up to it as well as 
personal interviews with many of the people 
involved. As an added bonus, the Voices web- 
site, Www.voicesofamericanlaw.org, includes 
various documents from each case including 
pleadings, transcripts, amicus briefs, news 
articles, and evidence raised in the cases being 
explored. Thus, the series presents the case in 
many dimensions. 


Examined cases can be important to 
state litigation or extend beyond daily 
practice to the creation of policy 
change. 

Though each clip is about a Supreme 
Court case examining constitutional and fed- 
eral law issues, the documentaries are often 
directly relevant to issues likely to arise even in 
a practice limited to state law. One such exam- 
ple is the issue of takings and eminent domain, 
examined through a greater look at the deci- 
sion in Kelo v, New London, 545 U.S. 469 
(2005). The decision in Kelo, in which the 
Supreme Court upheld economic develop- 
ment takings of unblighted, residential proper- 
ty as an extension of the idea of "public use," 
caused immediate reactions in states across the 
country, including North Carolina. A review 
of the opinion might make it easy for the prac- 
titioner to intuit the logic and legal position of 
a homeowner afraid of losing her land or a 
government official wishing to sustain a small 
municipality, but falls short of helping one 
fully understand the extent of the emotions 
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Susette Kelo's home. 


involved on either side of the controversy. 
Beginning shortly after the Court's ruling, 
and as recently as August 2007, editorials and 
news stories expressing concern in North 
Carolina demonstrate that the issues raised in 
Kelo have consistently remained on the agen- 
da of the citizenry and state and local govern- 
ments beyond the boundaries of New 
London. A call for legislation protecting 
North 


domain abuse was made after Kelo was decid- 


Carolina citizens from eminent 
ed and news accounts that the General 
Assembly planned to consider the issue were 
reported in September of 2005, just months 
after the Supreme Court released its opinion. 
Thus, litigation on this issue may be ahead of 
some North Carolina practitioners, giving rise 
to a need for better understanding of the 
Court's decision. 

Though the reader knows from the opin- 
ion that the city had been declared a "dis- 
tressed municipality" under state guidelines, 
mightn't it mean more to a practitioner repre- 
senting a similar client to know that the city of 
New London is only one mile by six and was 
fully developed before the economic develop- 
ment plan considered by the Supreme Court 
was presented? The opinion clearly points out 
that increased tax revenue was a goal of the 
plan but fails to include the fact that property 
tax was the prime method of raising funds for 
municipality functions and, before the plan, 
56% of the land base in the city was non-tax- 
able. 

For one representing a property owner, an 
attorney may wish to understand the life fac- 
tors that make one staunchly stand up for her 
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right to retain her 
property. Perhaps it 
makes a difference in 
asking yourself 
whether you would 
have taken Susette 
Kelo's case to know that she was recently 
divorced, returning to the town where she 
grew up, and that the house she fought so fer- 
vently to save was one that she watched sit 
empty for more than two years before she was 
able to purchase it and fix it up as her own. 
One might care to know that Kelo's other 
neighbors who decided to fight for their 
homes were older, in their 70s and 80s, and 
depended on Kelo, as the younger and 
stronger resident, to help them wage their 
fight. It might also matter that Kelo was pres- 
ent when one of her neighbors was physically 
removed from his home, which had been con- 
demned and was subsequently torn down. 
From her account, one might imagine the 
responsibility she felt and recall it when a 
client facing a similar challenge walks through 
the door. 

For those who became lawyers to change 
the world, consider documentaries about one 
of the many cases that, according to Wood, 
were specifically selected to provide insight 
into the use of litigation to affect policy. These 
have been cases that involved prominent insti- 
tutions like the University of Michigan in 
Grutter v. Bollinger, 539 U.S. 982 (2003), and 
significant legal interest groups like the ACLU 
in Earls. The documentaries study the means 
by which these institutions position them- 
selves to challenge and change law. No matter 


the incentive for sustaining a legal career, Vozces 
has a case that will be relevant to one's goals 
and practice. 

The reason that students have as much to 


gain from the Voices of American Law series 1s 
clear for Metzloft: 

Even the most ardent supporters of the case 

method recognize that after many months 

(or years) of the same type of analysis, stu- 

dents can easily become bored or angry 

with the case method. If the power of the 
case method can be extended so that the 
richness of actual disputes can be explored 
more fully, certainly that is a worthy goal. 

Documentaries on the "master cases” offer 

that possibility. 

This idea is easily extended to the practic- 
ing attorney. It is not a stretch to imagine that 
practitioners, having studied cases over many 
years, can become frustrated with the tradi- 
tional review of case law and are able to bene- 
fit from more information and detail to help 
them understand, embrace, and use legal opin- 
ions as precedent in their arguments. That 
frustration is no longer an obstacle, at least 
with regard to the 17 pivotal US Supreme 
Court cases that can now be studied in vivid 
detail through the Voices of American Law 


series. ™ 
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Book Review— The Best 90 Years 
of My Life 


By ROBERT 


As a result of repeated and persistent 
requests by his friends and family to write his 
autobiography, Greensboro attorney Dick 
Douglas has done just that. He recently pub- 
lished The Best 90 Years of My Life. \t is a fas- 
cinating account of a good man who has been 
blessed and continues to be blessed with love, 
humor, good health, and a sharp mind. 

Douglas’ description of his boyhood, 
growing up in Fisher Park in Greensboro, 
North Carolina, tells of a time when our par- 
ents or grandparents were children. By telling 
about his life, Dick Douglas gives the reader a 
glimpse of life growing up in Greensboro in 
the 1900's and tells something of 
Greensboro's history and its people. Douglas 
is adamant that he did not set out to write a 
history of Greensboro. However, these first 
chapters alone are reason enough to read this 
wonderful book. 

Life was different when Douglas was a boy. 
The days were slower. Those were barefoot 
days, which for Douglas continued on into 
his high school years. Douglas writes of being 
barefooted in downtown Greensboro on a 
cold day and having a stranger buy a pair of 
shoes for him. When he arrived home, his 
father saw his new shoes and asked the seven 
year old Douglas about it. His father, who was 
a prominent attorney, was mortified. Douglas’ 
father returned the shoes to the shoe store 
telling the owner to donate the shoes to a 
charitable organization. 

Douglas’ Boy Scout adventures include 
being selected with two other scouts to go on 
an African safari with world renowned pho- 
tographers Martin and Osa Johnson. Douglas 
was only 15. When I was a boy, my father told 
me stories about his boyhood friend, Dick 
Douglas, and a night in Africa when Douglas 
was in the back of pick-up truck with a wire 
cage around the truck bed. During the night, 
lions chewed the tires of the truck while 
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Douglas and the two other scouts listened. | 
thought this was one my father's tall tales. 
However, when I later became a Boy Scout, I 
saw a cartoon depiction of Douglas’ adven- 
ture in my Boys’ Life magazine. The cartoon 
showed the lions and the pick-up truck and 
Dick Douglas in the back of the truck. I then 
realized that Douglas was a real life explorer 
whom my father had known. 

In his autobiography, Douglas also writes 
about being required to keep a journal during 
his African safari. The scouts’ trip was spon- 
sored by Putnam Publishing House. Part of 
the reason that these three scouts were select- 
ed to go to Africa was for their writing ability. 
The three journals were combined into a best 
selling book entitled, Three Boy Scouts in 
Africa. 

Several years later, Douglas had a similar 
adventure in Alaska and authored A Boy Scout 
in the Grizzly Country. This Alaskan adven- 
ture included exploring volcanoes and hunt- 
ing whales. Both of these books were authored 
by Douglas before he had completed his first 
year of college. 

Putnam Publishing House had sponsored 
Douglas’ trips to Africa and Alaska. After 
Putnam published Douglas’ two adventure 
books, Douglas went on speaking tours to 
promote the books. It was during this time 
Douglas met George Putnam, the owner of 
the publishing company and Putman's wife, 
who just happened to be Amelia Earhart. 
Douglas was a guest in their home when he 
was a college student at Georgetown College. 
During one of these visits, Earhart took 
Douglas for a ride aboard her auto gyro. Can 
you imagine riding with Amelia Earhart in 
her auto gyro? 

Douglas’ accounts of his college years and 
his law school years at Georgetown College in 
Washington, DC, are also interesting, espe- 
cially to attorneys. After he graduated from 


DAVID BENBOW 


law school 
he went to 
work with 
the FBI. 
Douglas 
tells a 
humor- 
ous story 
about 
giving J. 
Edgar 
Hoover 

a cigar as an 
announcement of the 


birth of 
Douglas’ first child. Previously, Douglas had 


secretly followed Hoover to find out where he 
purchased his cigars. After Hoover left the 
cigar store Douglas went into the store and 
asked the salesman for Hoover's favorite cigar. 
Later, when Douglas handed Hoover the cigar 
in a glass tube, Hoover asked, "How did you 
know this is my favorite cigar?" Douglas 
replied, "Mr. Hoover, | am an FBI agent, and 
I can find out anything." 

After World War II, Douglas began the 
practice of law in Greensboro in the fall of 
1945. He has been practicing law in North 
Carolina for over 60 years. In his book he tells 
many stories about interesting cases and char- 
acters. 

One of the good things about reading this 
book is that you can call the author at his 
office in Greensboro five days a week to dis- 
cuss what it was like to sail off the coast of 
Alaska hunting whales in 1929, or you can get 
him to tell you about the time when he shot a 
lion with a homemade bow and arrow when 
he was 15 years old. 

If you want to read an interesting book 
about a good man who is living a wonderful 
life, I highly recommend The Best 90 Years of 
My Life, by Greensboro attorney, Dick 
Douglas. = 
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A Guilford County Legal Dynasty 


BY 'Gu 9 TE VEINS OuNe Gapelaeier lees 


It is not unusual for there to be several 
generations of lawyers in one family in North 
Carolina. However, in Guilford County there 
is a remarkable situation regarding the evolu- 
tion from generation to generation of lawyers 
and judges. 

The Dick-Douglas family stretches back 
to John McClintock Dick (pictured below) 
who was born in eastern Guilford County in 
1791. His father was a farmer and when John 
reached manhood, his father offered him the 
choice of a good farm or a college education. 
John chose an education and went to the 
University of North Carolina and then read 
law and acted as a clerk in a lawyer's office. 
He obtained his law license and began to 
practice in Greensboro, where he lived and 
worked until his death in 1861. During his 
lifetime he was in the North Carolina Senate 
on two separate occasions for four terms, and 
served as a Superior Court Judge from 1835 
to 1861. 

Judge Dick and his wife Parthenia 
Williamson Dick reared a large family, one of 
whom was Robert P. Dick. Robert Paine 
Dick (pictured above), born in 1823 in 


John McClintock Dick 
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Robert Paine Dick 


Greensboro, attended the Caldwell Institute 
and entered the University of North Carolina 
in 1840 from which he graduated in 1843. 
He returned to Greensboro and spent the 
next two years studying law under his father 
and George C. Mendenhall. Obtaining his 
law license in 1845, he began practicing in 
Wentworth but upon his marriage in 1848 to 
Mary Eloise Adams, he moved back to 
Greensboro where he continued to live until 
his death in 1898. 

In 1853 he was appointed United States 
District Attorney for North Carolina where 
he continued service until February 1861. He 
served as a delegate to the National 
Democratic Convention in Charleston, 
South Carolina, in 1860. During the Civil 
War he was a member of the Council of 
State, and in 1864 he was elected state sena- 
tor from Guilford County. 

On May 29, 1865, he was appointed 
United States District Judge for North 
Carolina by President Andrew Johnson, but 
he declined the appointment. In April 1868 
he was elected an associate justice of the State 
Supreme Court where he continued to serve 


until 1872. On June 7, 1872, he was 
appointed by President Grant to be judge of 
the United States District Court for the 
Western District of North Carolina where he 
served until his death in 1898. In 1878, in 
conjunction with Superior Court Judge John 
H. Dillard, he founded the Greensboro Law 
School, commonly known as the Dick & 
Dillard Law School. 

Judge Dick had a daughter, Jessie 
Madelyn Dick, and in June 1874 Ms. Dick 
married Robert Martin Douglas (pictured 
below). Douglas's father was Stephen A. 
Douglas, United States Senator from Illinois, 
candidate for the Democratic party for presi- 
dent, a participant in the famous Lincoln- 
Douglas debates, and served as a judge in 
Illinois. Judge Douglas, as he was often 
called, married Martha Martin, who was the 


Robert Martin Douglas 


daughter of Robert Martin and the grand- 
niece of Alexander Martin, first governor of 
North Carolina under the Constitution. 
Robert Martin Douglas was born in 1849 


and was educated at Georgetown University. 


After serving as a private secretary to 
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President Grant, he was appointed United 
States Marshall for North Carolina until the 
state was divided into two districts, at which 
time he became marshall for the Western 
District. At the expiration of his term of 
office he studied law, was admitted to the Bar 
in 1885, and began to practice in 
Greensboro. In 1896 he was elected associate 
justice to the Supreme Court of North 
Carolina. Upon expiration of his term of 
office he resumed the practice of law in 
Greensboro, dying in 1917. 

The Douglas’ had two sons, Robert Dick 
Douglas and Martin E Douglas, both of 
whom became lawyers and practiced in 
Greensboro. Robert Dick Douglas was edu- 
cated at Georgetown Law School and was 
admitted to practice in North Carolina in 
1897. In addition to being a practicing 
lawyer, he served as postmaster of 
Greensboro, attorney general of North 
Carolina, and was the author of Douglas 
Forms, an invaluable practice tool for lawyers 
in North Carolina for many generations. He 
also served as a trust officer of a bank during 
the late 20's and early 30's. 

On July 23, 1912, Robert Dick Douglas 
Jr. (pictured above, right) was born, the son of 
Robert Dick Douglas and Virginia Land 


President's Message 
(cont.) 


will face over the next several decades as our 
population increases. My remarks (in part) on 
the occasion of the court's birthday event were 
as follows: 

Iam honored to bring you greetings from 
all the lawyers of NC on this special day. 
Happy birthday to the court of appeals, and 
thank you to the judges, clerks, and court 
personnel who have served it over its 40 year 
history. Their hard work and devotion to 
duty have established and maintained the 
court of appeals’ reputation as a citadel of 
judicial excellence in NC and across the 
country. 

It is hard for me to believe that over three 
decades have passed since my first appear- 
ance in this courtroom. 

I was in awe then and even more so today 
because I now know first hand how signifi- 
cant the court's decisions are to the people of 
NC. Because of the volume and nature of its 
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Brown Douglas. Dick, as he is still known at 
age 95, was educated at Georgetown 
University and licensed to practice law in 
1936. After practicing law for several years, he 
entered the FBI and continued until 1947, 
when, at the invitation of his father, he 
returned to Greensboro and commenced 
practicing with the firm Douglas & Douglas. 
In the mid 1950's Thomas P. Ravenel joined 
the firm, and in 1960 the firm became known 
as Douglas, Ravenel, Josey & Hardy. The firm 
continues to practice under the masthead 
Douglas, Ravenel, Hardy, Crihfield & Hoyle. 
Dick Douglas has three children, two girls 
and a son—Robert Dick Douglas III. Bob, as 
he is known, was educated at the University of 
North Carolina and was admitted to the Bar 
in 1968. He practiced with his father's firm 
for several years and was selected as one of two 
assistant public defenders. He served in that 
position for a number years, then returned to 
practice in his father's firm where he contin- 
ues to this date. Thus Bob is the sixth genera- 
tion of lawyers from this family to have prac- 
ticed in Guilford County. Rumor has it that 
Bob's son, Robert Dick Douglas IV, and his 
daughter, Landy, are both now thinking of 
practicing law! How long will this go on? 
Another family descendant is Martin 


docket, the court of appeals speaks regularly 
through its published opinions to the people 
of the state about what the law is and what the 
law means regarding the everyday problems of 
our people. Such matters as divorce, property 
settlements, land title issues, business disputes, 
personal injuries, workers’ compensation 
claims, administrative rulings on governmen- 
tal decisions, and the jurisprudence of our 
criminal justice system are its bread and but- 
ter. The "green books" in which its opinions 
are published were few in number when I 
began to practice, but now number 181. The 
work of this court provides the intellectual 
food for thought consumed by the lawyers of 
our state in deciding how to advise their 
clients about legal issues that arise each day in 
all 100 counties of NC. 

Today, the population of NC is about 
twice as large as when the court of appeals was 
created in 1967. The court itself has grown by 
more than 100% from its original size of six 
judges. Needless to say, the work load of the 
court of appeals will continue to grow and 
likely require the court to expand again. 


Robert Dick Douglas Jr. 


Douglas Berry, known as Doug Berry, prac- 
ticing law in Greensboro. He is a grandson of 
Martin E Douglas mentioned above. = 


Steve Crihfield is a State Bar Councilor and 
member of the State Bars Publications 
Committee. 


The creators of the court of appeals were 
prophetic in recognizing the need for an 
intermediate appellate court in NC. Its value 
has been proven. It is an oracle for the rule of 
law. I don't know how we could operate 
without it. I hope that the citizens of NC 
and their elected representatives will always 
see that it must be well supported, because it 
is an essential element of our judicial system 


for the benefit of all NC citizens. 


Like the court of appeals, the State Bar 
Council is celebrating a birthday in 2008, its 
75th. The council and the Bar staff are busy 
with the regular business of the Bar, and as 
you can see, we are also working on T-2 
(Transition) projects. | think we can be excit- 
ed about our future while we celebrate our 


history. = 
Irvin W. Hankins III is a partner with the 


Charlotte firm of Parker Poe Adams er 
Bernstein, LLP 
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Fiona the Redtail Hawk 


Bvouiil D,C Es) OF) CRAG 


s I've gotten older, I've 
felt several compelling 
urges to try new hobbies 
and experience things 
that 
doing, but something always intervened 
betwixt the preparation and the fulfillment. 


I've dreamed of 


Perhaps it's my version of a mid-life crisis; 
my wife Kari says it was a latent but virulent 
form of Attention Deficit Disorder that 
finally took hold of me. Whatever the rea- 
son, during the last two years I've become a 
falconer, or more accurately an "aus- 
tringer'—one who trains and flies hawks 
(but because no one has ever heard of that 
term, we'll just stick with the more mun- 
dane usage). 

During the autumn of 2006, while 
spending as much time as possible with 
Fiona, my newly captured wild Redtail 
hawk, I was holding court in the northwest- 
ern counties of Ashe, Alleghany, Wilkes, and 
Yadkin. Because a daily commute to and 
from High Point would cut into my avail- 
able training time, I carried her with me to 
court in a specially designed travel box and 
would take her outside for exercise during 
the lunch break. In the evenings after court 
ended, we'd pick a suitable flying spot and 
work on whatever portion of her training to 
which she'd progressed. Needless to say, the 
word got out that "Judge Craig's got a hawk 
with him," and I'd attract a sizeable crowd 
during some of the training sessions. I even 
showed her off in my chambers to the court 
personnel and lawyers. At home, word got 
back to Steve Crihfield, State Bar councilor 
for the 18th District and member of the 
Publications Committee. He approached 
me about doing an article for the Journal. I 
agreed, but since this topic is extremely tan- 
gential to the world of legal affairs, I urged 
the editors to print it only if they were real- 
ly hard up for something to print. Well, here 
it is, so I'm assuming that times must be 
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Judge Craig in chambers with Fiona, a Redtail hawk. 


tough for this formerly august publication. I 
decided that an "FAQ" format would be 
best. 


What is falconry? 

Falconry is the sport of using trained rap- 
tors, such as falcons, hawks, or eagles, to catch 
game animals. It is generally acknowledged to 
be the world's oldest known sport, with writ- 
ten or pictorial evidence going back over 
4,000 years. It got its start in China, spread to 
the Middle East and Africa, and was particu- 
larly popular in Europe during the Medieval 
and Renaissance periods. Currently in North 
Carolina, there are approximately 100 licensed 
falconers; of that number, about half possess 
birds at any given point. 


How did you become interested in the 
sport of falconry? 

I was always fascinated by raptors when I 
was a boy. When my aunt, an elementary 
schoolteacher in the foothills of North 
Carolina, gave me a taxidermy mount of a 


juvenile Redtail hawk that one of her students 
had donated to her class, I gazed upon that 
hawk every day as it sat on the dresser in my 
room and I dreamed of owning a live hawk. 
Forty years later, when I turned 50 in late 
2005, I happened to read a magazine article 
on falconry. I said to myself, "Old Man, if 
you're ever going to try this, you'd better 
hurry up!" I did a Google search for "falconry 
in NC," and the "North Carolina Falconers' 
Guild" turned up. I emailed the president, 
Larry Dickerson, who lives in Statesville, and 
asked if I could accompany him ona hunt. He 
graciously agreed, and from the last weekend 
in 2005 until the falconry season ended in late 
February 2006, we went squirrel hunting with 
his Redtail every Saturday, weather permit- 
ting. I was thoroughly hooked. The beauty, 
athleticism, and courage of these birds are 
remarkable. It's like having a little feathered 


fighter plane on your wrist! 


What does it take to become a falconer? 


Birds of prey are protected species under 
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federal law, and the sport is highly regulated. 
From the very beginning, every falconer | 
spoke with emphasized that obtaining one's 
apprentice falconry license was a long, time- 
consuming process that required lots of prepa- 
ration. Then, once I had a hawk in my pos- 
session, daily care, training, and interaction 
with the hawk was compulsory. So I went into 
this pastime with my eyes open. I first had to 
find a sponsor, who must be a licensed gener- 
al or master falconer. Larry Dickerson gra- 
ciously agreed to carry this burden. Then I had 
to study for a federal examination, adminis- 
tered by the NC Wildlife Commission. I 
passed the exam in April 2006. Next, I began 
building my aviary, or "mews," which again 
had to meet certain federal regulatory specifi- 
cations. I completed the construction of my 
mews in July 2006 and a NC Wildlife 
Commission biologist traveled from Raleigh 
to High Point to inspect it. When I passed 
that hurdle, the commission sent my applica- 
tion to the US Fish and Wildlife Service. In 
August, I was the proud owner of a permit 
from the US government that allowed me, 
now an official apprentice falconer, to trap and 
possess one wild juvenile hawk (known as a 


"passage" hawk). 


As an apprentice falconer, what species 
of raptor can you possess? 

One juvenile wild Redtail hawk, Red- 
shouldered hawk, Broad-winged hawk, or 
American Kestrel. 


Why did you choose a Redtail hawk? 
Redtails are plentiful, versatile, relatively 
easy to train, highly intelligent, and relatively 
docile. (I emphasize the word relatively, deal- 
ing with a wild critter wearing a perpetually 
indignant expression and armed with rapier- 
sharp beak and talons ain't a piece of cake.) I 
wanted it to be large enough to handle the pri- 
mary species of prey I planned to hunt: cot- 
tontail rabbits and squirrels. Redtails are the 
most common species trained by apprentices, 
so there's plenty of instructional literature on 
how to train them. I've also learned they are 
very forgiving of rookie mistakes and don't 
hold grudges, despite having phenomenal 
memories. Fiona has met every one of my 
expectations; although she has her occasional 
"moments," she is a gentle and tolerant sweet- 


heart of a bird. 


How and where did you capture her? 
On Labor Day, September 4, 2006 (the 
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first day my 
trapping permit 
allowed me to 
start looking), 
my sponsor, 
Larry, took me 
to the area sur- 
rounding — the 
Piedmont Triad 
International 
Airport and we 
trapped her 
near the _ I- 
40/Highway 68 
interchange. 
Hes hadi»; a 
domed cage 
made of wire 
mesh and he 
placed a live 
gerbil inside. 
On the outside of the cage were about 100 
loops of monofilament fishing line, tied into 
little nooses. We drove around looking for 
juvenile Redtail hawks (born the previous 
spring), which typically perch in dead trees or 
power poles, surveying the immediate area for 
rodents. "Juvies” are easily identified and dis- 
tinguished from the adult. Even though they 
are full-sized at four to five months, they don't 
possess the characteristic red tail feathers 
(actually burnt orange in color) until they 
molt their feathers after their first birthday. 
Fiona was atop a power pole, and as we drove 
by, we tossed out the cage. It took her about 
20 minutes, but she finally sailed down to 
check out the gerbil. She got her talons entan- 
gled in the nooses, and we moved in, throw- 
ing a blanket over her to calm her. We then 
undid the nooses and took her home! (And 


no gerbils were harmed.) 


How big is she? 

When Fiona was trapped, she weighed 
slightly over three pounds. She stands about 
22 inches tall and has a wingspan in excess of 
45 inches. She can exert 250 pounds per 
square inch of pressure with her talons and her 
beak can crack open a squirrel skull. The 
female Redtail is approximately one-third larg- 
er than the male of the species. She's a big ol’ 
gal, all right. But really, she's a sweetheart 
around people. Just don't let her see the fami- 


ly Chihuahua. 


How do you train a wild hawk? 
The training starts immediately after you 


Fiona in her second hunting season with mature plumage. 


get her to her mews. Before the blanket is 
lifted, she is fitted with leather gauntlets and 
two long straps called jesses. A length of 
braided rope is clipped to the jesses, and 
when she is released, she is held firmly by the 
jesses, using a heavy leather glove. The first 
48 hours or so, I spent as much time with 
her as I possibly could, sitting with her in a 
quiet, dark place, talking to her and calming 
her. Fiona was terrified, as I'm sure it seemed 
to her that she'd been captured by space 
aliens and taken to the mother ship! She was 
never aggressive, but every time I came 
around, she kept her mouth open and her 
feathers puffed up, much like a cornered cat. 
The next major step was to get her to avert 
her eyes from me momentarily and bend 
over to take food from my glove. As I gained 
her trust, we progressed to getting her to hop 
to my fist to take food, then to flying across 
the room. All this time, I was bringing her 
weight down from her trapped weight of 
49.5 ounces to around 41 to 42 ounces. 
After a couple of weeks of daily work, her 
weight had dropped to the point where she 
was totally focused on me as her source of 
food. I tied her to a light tether and we went 
outdoors for the first time. Eventually, she 
was flying approximately 100 feet to me 
while tethered. Then we began free flights; 
she learned to follow me around the neigh- 
borhood like a flying dog, coming to my fist 
to accept a tidbit of meat every time I blew a 
special whistle. We eventually progressed to 
hunting flights in the country. The first few 
months I had her, I took her to court with 
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me often, and now she is thoroughly used to 
large crowds of people. So far, she has visited 
seven courthouses. 


What do you feed her? 

I give her a varied diet: mice, squirrel, 
rabbit, chicken necks, dove breasts, goose 
meat, pheasant, and venison are among the 
meats she enjoys. The meat doesn't have to 
be live, but it must be fresh. I keep a freezer 
full of dead critters and thaw them out one 
at a time. Now that she's actively hunting, 
she gets to eat the squirrels she catches. I have 
to be careful not to let her eat too much or 
else her weight balloons to the point that she 
won't respond to me and I can't fly her. 
With a full craw, she would likely ignore me 
and fly off, never to return! 


How often do you hunt with her? 


During falconry's hunting season 
(October 15 - February 28), I try to average 
around three times per week, but this varies 
depending on my schedule and the weather. 
During the 2006 Christmas holidays, we 


were lucky enough to fly almost every day. 


If you can't hunt on Sundays and 
you're holding court during the week, 
how can you average three times per 
week? 

Lawyers and DA's don't like me to hold 
court after 3:00 on Friday afternoons. Then 
there's all day Saturday. And why do you 
think we don't open superior court until 
10:00 on Monday mornings? It's a vestige of 
the old days, when all superior court judges 
had hawks or falcons on their wrists as they 
"rode the circuit" from courthouse to court- 
house. Don't be so nosy. 


What has she caught and killed? 


So far, she's tallied ten squirrels and a rab- 
bit. She's capable of taking quail and pheas- 
ant, and even ducks, while geese or turkeys 
would probably be too large and heavy to 
subdue. Cats and small dogs often pique her 
curiosity, and so I have to be careful in that 
regard. Infants and small children do not 
interest her. 


Isn't falconry a blood sport like cock- 
fighting or dog fighting? 

No. While it does involve the capture and 
killing of small animals, I am merely opening 
a window and entering the natural world of 
the hawk, where killing for food is essential for 
survival. Fiona would be catching rabbits, 
squirrels, and other rodents on her own in the 
wild, and she has come to view me as a trust- 
ed partner who helps her find prey. The so- 
called "blood sports" pit animals of the same 
species against each other in fights to the death 
while people place bets on the combatants; fal- 
conry isn't about competition or winning, and 
it certainly doesn't involve "hawk vs. hawk" 
fights. It's about building an intimate relation- 
ship with a wild animal, which allows me to 
experience the thrill of observing and assisting 
one of the most beautiful and deadly aerial 
creatures as it flies about in search of prey. 


How long do Redtail hawks live and will 
you eventually breed her? 

In captivity, they can live 15 to 20 years. 
In the wild, it would be unusual for a Redtail 
to live more than five to seven years. 
Although Redtails have few natural preda- 
tors, it's a tough life out there: poor hunting 
or flying ability, damage to feathers while 
hunting, injuries, disease, a natural decline in 
the available food population, extreme 
weather conditions, loss of habitat, collisions 
with cars, and electrocutions from transform- 
ers all take their toll. A surprising but well- 
documented statistic on Redtail mortality is 
that 75% of first-year hawks do not make it 
to their first birthday. So in a very real sense, 
I'm granting Fiona a reprieve by removing 
her from this grim statistical scenario. 

I do not plan to breed her because the reg- 
ulations make it tough to attempt this with 
wild Redtails; besides, they're so plentiful that 
it's much easier just to go out and trap anoth- 
er rather than putting oneself through the 
time-consuming ordeal of breeding and rais- 
ing raptors, with no assurance of success. 


Do you plan to keep her after the hunt- 
ing season, and if so, how long? 
After February 28, when the falconry 


hunting season officially ends, the birds are 
traditionally put up in their mews and fed 
back up to their original "trapped weight" to 
ensure sufficient nutrition for them to shed 
and re-grow their feathers successfully ("the 
molt"). Throughout mid-spring to late sum- 
mer of 2007, Fiona gradually shed all of her 
old feathers and new ones grew in. I reac- 
quainted her with the routines of hunting and 
slowly brought her weight back down to 
around her "flying weight" of 41 ounces so 
that she was ready to hunt again by early 
November 2007. At virtually any time, I have 
the option of feeding her a big meal, taking off 
her leather gauntlets and jesses, and setting her 
free. She'll go right back to being a wild hawk, 
but as a much-improved hunter for squirrels 
and rabbits. Since they are so readily available 
as menu items, she'll never go hungry. Such 
an option nearly became a necessity when I 
broke my leg on December 17, 2007, during 
an outing with Fiona. Fortunately, Larry 
agreed to keep her until I recovered. 

As a result of our abbreviated 2007-08 
hunting season, I'll probably "redshirt" her, 
keeping her through the molt and hunting 
with her at least one more season this 
autumn; but a large part of the fun of this 
sport is training a wild juvenile hawk to let 
you be her hunting companion. I'll most 
likely let her go and trap another young 
Redtail in 2009, beginning the process all 


over again. 


How long do you plan to be a falconer? 

Fiona has captured my heart to such an 
extent that my wife Kari calls her "The Other 
Woman." As long as Kari will let me, and as 
long as I'm physically able to run around in 
the dense woods and briar thickets, I intend 
to stay involved in this captivating pastime. 
Got a patch of mature hardwoods or some 
overgrown fields in the Piedmont? Give me a 
call between October and February, and let's 
go hawkin'! = 


Judge Craig is the resident superior court 
judge for District 18-B, Guilford County, in 
High Point. He was in private practice for 20 
years before being elected to the bench in 2002. 


American Voices (cont.) 
Lauren M. Collins is head of Reference 
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Services at Duke University Law Library. She 
received a Master of Science in Information 
from the University of Michigan in 2003 and 
her JD from the University of North Carolina in 


1994. She has practiced employment law in 
North Carolina and Michigan and provided 
anti-harassment training to union employees for a 
national law firm. 
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FICTION WRITING COMPETITION 


A Ghost Story 


Baye DeArNie ye Eras EIN’ Bs 


"T want to tell you a story," I said. 

My wife looked up from her plate of 
spaghetti. "What?" she said. 

"A story. I want to tell you a story about 
why I've decided I'm not going to quit." 

Sharon put her fork down on her plate and 
give me the here we go again look. "Is that all 
we are ever going to talk about for the rest of 
our lives?" she said. "You do realize that is all 
we talk about, don't you?" 

I pushed the plate of food in front of me 
away. "Not any more," I said. 

"And not eating either, this must be seri- 
ous," Sharon said. 

"A ghost came into my office today," I said. 
"That's why I'm not going to quit..." 


2K OK OOK 


Sharon was right. Quitting was just about 
the only thing we had talked about for the last 
three months. At least, it was all I ever talked 
about. And I had been thinking about it a lot 
longer than that. I had had enough. It was 
time to do something else. 

It's not that there wasn't enough time in a 
day; after ten years I was over the idea that, as 
a legal aid attorney, I was sent into the world to 
save every soul languishing below the federal 
poverty guidelines. I could pack up my sword 
and shield most days and go home after the 
obligatory eight hours, and on weekends | 
drank my beer without too many glances back 
toward the files piled up on my desk at the 
office. That wasn't it. 

It was the client who filed a complaint with 
the Bar because I refused to put up a trial wit- 
ness who told me he was going to lie—he 
owed my client a favor, he said. It was the 
client who left my office in a screaming rage 
because I told her that she wasn't going to get 
$500 a month in child support from a father 
who made seven dollars an hour. It was the 
person who ripped the rearview mirrors off my 
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car, and let the air out of the tires, in the court- 
house parking lot during an even nastier than 
usual child custody hearing. It was... 

Well, multiply them all by a factor of about 
ten. I had had enough. It was time to move on; 
it was time to quit. ... 


* KOK 


"A ghost?" Sharon said. 

"Yes," I said. "A ghost." 

Sharon stood up from the table. 

"Don't get up,” I said. "I mean it, I saw a 
ghost." 

Sharon picked up her plate and took it into 
the kitchen. "I'm listening," she said. 

I didn't say anything. Sharon came back to 
the table. She looked at me; she stood there for 
a second, looking, standing behind her chair. 
"What is it?” she said. 

"Sit down - please." 

She sat down. 

"Her name was Dolly Blanchard. She's 
dead. Died ten years ago. She walked into my 
office today," I said. 

"Eliot-—?" 

"T know, I know. It's crazy. Just let me fin- 
ish." 

"Okay," Sharon said. "Like I said, I'm lis- 
tening." 

I started again, "There was a difference 
between Dolly Blanchard and her ghost 
though. The ghost had all her teeth. Dolly was 
missing most of hers. When she smiled, there 
were holes in her face, that's one of the things 
I remember about her. 

"And the ghost was younger, too, about ten 
years, I'd say. But it was her all right. Right 
down to the way Dolly always hung her head 
and looked at the floor when she talked to you." 

I stopped to see if Sharon would say any- 
thing or show any response on her face. She 
didn't, so I went on... . 

"Tt actually scared me a little, at first. The 
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The Results Are In! 


In 2007 the Publications Committee 
of the State Bar sponsored its Fourth 
Annual Fiction Writing Competition. 


Ten submissions were received and 


judged by a panel of six committee 
members. A submission that earned sec- 
ond prize is published in this edition of 
the Journal. The first place story will 
appear in the next edition of the Journal 


ghost sat in the chair across from my desk and 
I could close my eyes and hear Dolly's voice 
clear as day. The voice was exactly the same. 
The same way of talking. 

"You see, Dolly never finished a sentence. 
She always had her head down, looking at the 
floor, and she always stopped somewhere in 
the middle of what she was saying; sometimes 
she actually got close to the end before she 
stopped, but she always stopped somewhere 
and then she would look straight at you. It was 
like a plea; please understand, please make it 
make sense, please help me. 

"And her ghost did exactly the same thing. 
That's why I know who it really was," I said. 

"Who it really was?" Sharon said. 

"Yes. Oh, she was disguised, all right, but I 
know who she was." 

"Eliot—?" 

"Oh, don't worry. I'm not losing it. You'll 
see," I said. "You'll see." 

"You're confusing me," Sharon said. "You 
said the ghost was ten years younger, so how 
could it be—?" 

"Her daughter. The ghost said she was 
Dolly's daughter. I mean, it was Dolly's 
daughter, but Dolly was there too—that's 
what I mean." 

"Oh," Sharon said, softly. "What did she, 


or they, want?" 
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"She wanted to know what happened 
when Dolly was my client ten years ago." 

"Who?" 

"The daughter." 

"Couldn't Dolly the ghost tell her that?" 
Sharon said. 

"Sharon, don't be a smartass," I said. "Let 
me tell my story." 

"Sorry. Go on. I don't suppose you can tell 
me about it, about Dolly's case?" Sharon said. 

"No." 

"Did you tell her? The daughter?" 

"Yes. Maybe I shouldn't have. But her 
mamma is dead, so I did. Besides, Dolly was 
right there with her. I could swear she was. So 
Lrold. hemes | 
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"They're not going to let you see the kid," 
I said. 

Dolly looked at me; she looked at my face 
as if she was searching it for some meaning 
beyond the words. 

"T'm sorry," I said. I put out my cigarette 
and lit another one right behind it. Dolly was, 
as usual, passive and uncomprehending on the 
surface, but the tension in the air between us 
told me that a lot was going on behind that 
catatonic face. She looked down at the ground 
again. People walked around us, going in and 
out of the courthouse. 

"I know," Dolly said. "It ain't like I don't 
know. I know I can't be her momma." 

Dolly was a drunk. A bad drunk. She stayed 
drunk for five years. Her daughter was seven, 
and she hadn't seen her since she was four. 

"Can't you tell them I don't want to take her 
away? Can't you tell them that? I know I ain't 
fit—I just want to see her. Just once in a while. 
I can't be her mamma. But can't they let me see 
her once in a while? She don't have to be alone 
with me." There were tears in Dolly's eyes. 

And Dolly tried to kill herself, too. Twice. 
The second time she tried it with a shotgun. 
But she was drunk and the shotgun went off 
next to her ear, making her deaf in that ear, 
instead of taking her head off. 

"T know I ain't fit," Dolly said. 

Once Dolly sat in my office for half-an- 
hour and cried. She sat in the chair across from 
my desk and hugged herself, and shook with 
crying. I left her there. When she was done, I 
brought her a cup of coffee. 

"T'll try," I told her. "T'll try." 

We tried for a year. The court ordered eval- 
uations. The evaluations took nine months. We 
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went to court at least five times. Motions for 
this, motions for that. Dolly saw her daughter 
once, for 20 minutes, supervised by the 
Department of Social Services. 

"T don't think we can agree on any more 
visitation. I'm sorry, Mr. Davis," was all the 
father's lawyer would say. And when he said it, 
the father's whole clan looked on with sullen 
hatred. They smiled when Dolly and I slunk 
away. 

So finally, we were going to fight it out. 
Have our day in court. I told Dolly that the best 
we could hope for would be supervised visits 
with the child. I know Dolly lived for that small 
hope. Now, the day of battle was here. 

But, Dolly dropped dead. I went to court 
on the day of the trial and the bailiff took me 
aside and told me they found my client dead 
in her trailer, the TV blaring away with reruns 
of Happy Days. 

"What killed her?" 

"Don't know yet." 

I left the courthouse, and all I could see was 
Dolly sitting in my office, hugging herself, and 
crying. ... 


* > * 


"She wanted to know what happened. 
She's 17 years old now. So, I told her," I said. 

"The ghost?" Sharon said. 

"Her daughter." 

"You keep confusing me," Sharon. said. 
"Who are we talking about? Dolly or her 
daughter? Please make up your mind." 

"T haven't got it all figured out myself yet," 
I said. "It was her daughter, but Dolly was 
there too. I could see Dolly in her daughter's 
eyes. Anyway, her daughter looks just like her 
now, except for all the missing teeth. And, like 
I said, she had the same way of looking down 
when she talked, and, if I closed my eyes, it was 
the same voice." 

"What did she say? The daughter, I mean?" 
Sharon said. 

"Since the girl wasn't a client, maybe I can 
tell you at least that..." 


* KOK 


"You don't know me," the girl said. 

"Yes, I do," I said. 

The girl, sitting in the chair in front of my 
desk, the same chair where ten years before her 
mother sat and cried, looked at me, surprise 
showing in her eyes. 

"You look just like your mother,” I said. 


"You remember?” 

"I remember," I said. 

"That's why I come," she said. 

"I'm not sure I understand," I said. 

"They told me my momma was bad, that 
she was no good." 

I didn't say anything. 

"They said she didn't care nothing about 


"W 


me. 

That's when I really did see Dolly 
Blanchard. Her daughter morphed, melted, 
and reformed into her mother—sitting in 
front of my desk again. It was only for a sec- 
ond, maybe the time it took my heart to beat 
three or four times, but it was there. When it 
was gone, when Dolly was gone, I saw her 
daughter again, still talking. . . . 

"They lied to me," she said. 

"Yes, they lied to you,” I said. 

"She come here, didn't she?" 

Tears were streaming down the girl's face. 

"Yes," I said. 

"She come here because she wanted you to 
help her, didn't she?" 

"Yes, she did." 

"She wanted to see me." 

WES. 

"You tried to get visitation." 

nYes 

left the girl for a while. I let her cry. Then, 
after a few minutes, I brought her a cup of cof- 
fee. 

"T tried," I said. "I tried." 

"Thank you," she said. . . . 
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"So, you see, Dolly was there, with her 
daughter. They were together, in my office. A 
ghost . . ." My voice trailed away. 

"Yes," Sharon said. "And you're not going 
to quit now." 

"No." 

We were quiet then, sitting at our dinning 
room table. We were quiet for a long time. 
Then Sharon smiled at me. "Eat your spaghet- 
ti,” she said. 


Gene Hines is an attorney with the Asheville 
office of Legal Aid of North Carolina and prima- 
rily represents clients in child custody and unem- 
ployment benefits matters. His stories have 
appeared in various small press literary journals, 
and one story has been nominated for a Pushcart 
Prize. He currently has one completed novel look- 
ing for an agent and is suffering the joys and ago- 


nies of writing a second. 
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Gone Fishin’ 


BY SUZANNE LEVER 


he closing of a law practice 

can be fraught with mixed 

emotions. Your reasons for 

closing your practice will like- 
ly affect your sentiments more than your 
professional responsibilities. Whether you 
are closing your practice due to retirement, 
appointment to the bench, or to pursue your 
dream of becoming the next American Idol, 
the implicated professional responsibilities 
are similar. 

Initially, try to complete and close as 
many files as possible. The practicalities of 
this directive will necessarily be affected by 
your personal time frame. If the bench (or 
Hollywood) is waiting, you may have very 
little time to wind down your practice. On 
the other hand, if you have been planning 
for your retirement for some time, you may 
have closed the majority of your files already. 

For clients with active files, write each 
client to advise the client that you are unable 
to continue the representation and that the 
client needs to retain new counsel. Offer to 
refer the client to another lawyer who may 
be able to handle the client's case. Confirm 
the status of the case and inform the client 
about important time limitations; however, 
be careful with statements about exact dates 
or deadlines. Explain to the client how to 
pick up the file. 

When you turn over the client's file, have 
the client sign either a receipt acknowledging 
that he received the file or an authorization 
allowing you to release the file to the client's 
new attorney. Consider whether you should 
make and retain copies of file documents 
before releasing the file to your client or your 
client's new counsel. You may make and keep 
a copy of the file but you cannot charge the 
client for your copy. You are not required to 
give the client items that would not be helpful 
to subsequent legal counsel, such as your per- 
sonal notes or your incomplete work product. 
See Rule 1.16. The ethics rules do not require 
that you keep a copy of the client's file if you 
have turned it over to the client or his new 
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attorney; however, check with your malprac- 
tice carrier to determine whether you carrier 
requires you to keep a copy. 

For your active files, you may also need 
to take care of certain procedural matters. If 
a case has a pending court date, deposition, 
or hearing, discuss with the client how to 
proceed. Where appropriate, request exten- 
sions, continuances, and resetting of hearing 
dates. You should send written confirma- 
tions of these extensions, continuances, and 
resets to opposing counsel and to your 
client. For any case before an administrative 
body or court, you must follow the tri- 
bunal's procedures for withdrawal. These 
usually require the attorney to file a motion 
to withdraw and to receive the court's per- 
mission to withdraw. 

Closed client files may be destroyed 
without client consent if they have been 
closed for six years or more. See RPC 209. 
Make a list of the files that you destroy, and 
be sure that the method of destruction pro- 
ore, RPGaIS3: 
Originals of wills, powers of attorney, etc., 
should not be destroyed but should be 
returned to the client if possible. If a file has 


tects client confidences. 


been closed for less than six years, you may 
only destroy it with the consent of the 
client. (A practical alternative to destruction 
is the electronic storage of files. See RPC 
234.) If you will be retaining the file for 
your client, tell each client where his closed 
file will be stored and who he should contact 
to retrieve the file. If a closed file is to be 
stored by another attorney, get the client's 
permission to allow the attorney to store the 
file for you and provide the client with the 
attorney's name, address, and phone num- 
ber. 

Your trust and fiduciary accounts must be 
reconciled and closed when you close your 
practice. You should disburse funds held in 
your trust account to the clients to whom 
they belong together with a final accounting. 
It is also permissible for you to deliver the 
funds to new legal counsel designated by a 


client. Although you need to close out your 
trust account, it may remain open for a rea- 
sonable period of time to collect outstanding 
funds that must be deposited into the 
account or to let items clear. For questions 
concerning closing your trust account, you 
may contact Bruno DeMolli at the State Bar. 
Fiduciary accounts may be transferred to the 
new fiduciary. 

You will need to call the membership 
department at the North Carolina State Bar 
to update all membership records as to your 
status and new contact information. Tammy 
Jackson is the director of membership and 
would be glad to assist you. In addition, if 
you wish to change your membership status 
with the State Bar to inactive, you must 
complete a petition for transfer to inactive 
status. This petition can be found on the 
State Bar website (www.ncbar.gov). The peti- 
tion must be completed and received no later 
than December 31st to avoid State Bar dues 
for the next year. All petitions for inactive 
status are heard at the State Bar's quarterly 
meetings. If you are a sole practitioner, ask 
the telephone company to provide your new 
phone number to anyone who calls your old 
number. If you do not want calls forwarded 
to your home or new office, set up an 
answering machine to receive these calls. 

And by all means, if you do make it onto 
American Idol, give Paula a kiss, Randy a 
high five, and Simon. . . well I will leave that 
up to you. ™ 


Suzanne Lever is assistant ethics counsel at 
the State Bar. 


Endnote 


1. Much of the information contained in this article was 
taken from Turning out the Lights: Planning for Closing 
Your Law Practice, a publication of the North Carolina 
Bar Association Rich Harris Committee. The commit- 
tee published the guidebook to help lawyers plan for 
untimely events that might necessitate the closing of a 
law practice. The publication can be purchased from 
the North Carolina Bar Association for $45. Send your 
request to Jane Weathers, NCBA Director of Sections 
at jweathers@ncbar.org, or call 1-800-662-7407. 
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TRUST ACCOUNT ANG 


Bruno’s Top Tips for Tip Top Trust Accounting 


By BRUNO DEMOLLI 


Mandatory IOLTA Q&A 

On October 11, 2007, the North 
Carolina Supreme Court ordered the 
North Carolina State Bar to implement a 
comprehensive (mandatory) IOLTA pro- 
gram for lawyers in North Carolina effec- 
tive January 1, 2008. As a consequence, all 
active members of the North Carolina State 
Bar who maintain general client trust 
accounts in North Carolina must ensure 
that their general client trust accounts are 
established as interest-bearing IOLTA 
accounts. Following the entry of the 
Supreme Court's order, I received numer- 
ous questions about the effect of the change 
to mandatory IOLTA on a lawyer's respon- 
sibilities relative to the maintenance of firm 
trust accounts. Here are the most frequent- 
ly asked questions and their answers. 

Q. How do I comply with the NC 
State Bar rules regarding NC IOLTA? 

Under revised rules governing the NC 
IOLTA program (now pending approval by 
the NC Supreme Court), lawyers must cer- 
tify annually when paying their State Bar 
dues that all general client trust accounts 
maintained by the lawyer/law firm are 
IOLTA accounts. The certification is made 
directly on the dues notice and returned to 
the State Bar or it can be made via the State 
Bar's website: www.ncbar.gov. Lawyers 
must be in compliance with this require- 
ment no later than June 30, 2008. Lawyers 
must also inform NC IOLTA when open- 
ing or closing IOLTA accounts. The NC 
IOLTA Status Update Form (available on 
the State Bar website) should be used for 
this purpose. It should also be used to 
report employment or address changes. 

Q. Which of my law practice accounts 
must be established and maintained as 
IOLTA accounts? 

All general client trust accounts must be 
established and maintained as interest- 
bearing IOLTA accounts. (The interest on 
an IOLTA account is remitted by the bank 
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directly to NC IOLTA.) General client 
trust accounts are those accounts that hold 
nominal and short-term deposits of client 
funds. A dedicated trust account, on the 
other hand, is an account maintained for 
the sole benefit of a single client or with 
respect to a single transaction or series of 
integrated transactions. Unlike a general 
trust account, a dedicated trust account 
earns interest for the benefit of the owner(s) 
of the funds and should not be established 
as an IOLTA account. A revision to the 
comment to Rule 1.15 of the Rules of 
Professional Conduct (now pending 
approval by the NC Supreme Court) pro- 
vides guidelines for determining when a 
dedicated trust account should be estab- 
lished. 

Q. Will I have to close my client trust 
account(s) and open a new account? 

Most banks have been able to change 
accounts to IOLTA by changing the feder- 
al tax identification number for the 
account to IOLTA's federal tax identifica- 
tion number (available by calling the 
IOLTA program). A bank may require a 
new signature card. If you have to close an 
account and open a new account (general- 
ly, this will only apply to an older account), 
NC IOLTA will pay for the first set of 
checks. 

Q. Will maintaining my general client 
trust accounts as IOLTA accounts affect 
my trust account practices? 

No. Maintaining general client trust 
IOLTA 


accounts does not affect a lawyer's trust 


accounts as _ interest-bearing 
accounting practices. The depository bank 
will calculate and remit all accumulated 
interest, less any service charges, directly to 
NC IOLTA. The principal balance of the 
account will never be affected. 

Q. How are service charges on IOLTA 
accounts handled? 

The IOLTA program pays normal serv- 
ice charges on all IOLTA accounts. Banks 
are instructed to deduct such charges from 


the accumulated interest due IOLTA. 
IOLTA does not pay for service charges 
resulting from NSF notification, stop pay- 
ment charges, or check printing charges. 
However, IOLTA will pay a one time check 
printing charge if a lawyer must obtain a 
new trust account number or change banks 
to establish an IOLTA account. 

Q. Are there tax consequences to main- 
taining IOLTA accounts? 

According to the Internal Revenue 
Service, maintaining IOLTA accounts 
imposes no tax consequences to the client 
or the lawyer. See Revenue Ruling 81-209. 
Each IOLTA account bears the federal tax 
identification number of the NC IOLTA 
program to ensure that all accumulated 
interest is reported as income of the IOLTA 
program. IOLTA's tax identification num- 
ber is available by calling the IOLTA pro- 
gram. 

Q. How are clients informed about 
IOLTA? 

In 1988, the North Carolina Supreme 
Court approved the posting of a Client 
Notice Certificate to inform clients about 
the IOLTA program. The revised rules con- 
tinue to require lawyers to post this notice; 
however, NC IOLTA will provide the 
Client Notice at no charge. Written notice 
does not have to be given to each client. 

Q. What happens if I don't comply? 

According to the revised rules imple- 
menting the mandatory IOLIA program, a 
lawyer who fails to comply is subject to 
administrative suspension from active 
membership in the State Bar. 

Q. If I have more questions about 
IOLTA, who should I call? 

Call the staff of the NC IOLTA pro- 
gram at (919) 828-0477. They will be 
happy to answer your questions and help 
you set up your general trust accounts as 
IOLTA accounts. 

More information on the IOLTA pro- 
gram can also be found in the "IOLTA 


Update" article elsewhere in this Journal. = 
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IOLIA Update 


Income 

All information on IOLTA income 
earned in 2007 will not be received and 
entered until January 31, 2008; however, we 
believe we are on track to meet or possibly 
slightly exceed the 2006 record-breaking 
year when IOLTA made just under $4.5 mil- 
lion ($4,485,228). Our hope is to surpass 
$4.5 million for the first time despite the fact 
that income has slowed in the last two quar- 
ters of the year due to decreased principal 
balances in the accounts. 

The transition to a mandatory IOLTA 
program began in mid-October and will be 
complete by June 30, 2008, when all active 
NC attorneys with general client trust 
accounts must be in compliance. We hope 
that this change will result in increased 
income for 2008. We are also continuing to 
work with participating banks to improve 
their IOLTA policies and have received com- 
mitments from two of our large banks to 
improve their policies significantly this year. 


Grants 

Given the slowdown in 2007 income 
(which provides the funds used for 2008 
grants), the trustees were conservative in their 
grant making. For 2008, they made just over 
$4 million in grants in response to $5.2 mil- 
lion in grant requests. They are also offering 
$125,000 in matching grant funds. In com- 
parison, they made just under $3.8 million in 
2007 grants. They also plan to put $150,000 
into the Reserve Fund, bringing it to $1.75 
million should we need to use it again to sta- 
bilize grants during an income downturn. 


State Funds Administration 

As requested by the NC State Bar, NC 
IOLTA is now administering state funds 
provided for civil legal aid work and for the 
Center for Death Penalty Litigation. For the 
2007 calendar year through December, NC 
IOLTA disbursed over $5.2 million in state 
funds. 


Implementing Mandatory IOLTA 
The NC IOLTA staff are generally very 
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busy during the final quarter of the year 
and into the first quarter of the new year. 
We are reviewing the grant applications for 
the upcoming year, which are due October 
1, so that we can discuss them in depth 
with our trustees at the early December 
grant making board meeting. Once grants 
are made, we must communicate with all 
applicants, produce documents, and set up 
administration for the grants for the new 
year. We are also closing out the grants from 
the year that is ending by reading final 
reports and reviewing files for all required 
documentation. Since we operate on a cal- 
endar year, we are closing our books and 
having them audited by the independent 
auditors chosen to audit the NC State Bar 
programs. This year, we were also testing 
and transitioning to newly reconfigured, 
IOLTA-specialized software. 

Mandatory IOLTA begins—Life became 
even busier this year when, on October 11, 
the NC Supreme Court delivered an order to 
the State Bar to implement a mandatory 
IOLTA program, effective January 1, 2008. 
After receiving this order, days in the NC 
IOLTA office became even more fast-paced 
and intense. 

On October 19, the NC State Bar 
Council approved revised rules that would 
implement a mandatory program, and the 
rules were published for comment for a 
quarter. That afternoon, revisions to the NC 
State Bar website were uploaded to educate 
attorneys and banks about the program and 
explain to them how to comply with the 
now mandatory program. 

Information disseminated—In addition 
to revising all materials on the State Bar web- 
site, our office sent direct mailings to all (par- 
ticipating and non-participating) banks with 
information on how to open IOLTA 
accounts. We asked them to disseminate the 
information to their bank staff so they would 
be ready to answer questions and assist attor- 
neys who needed to change their accounts. 

We sent a direct mailing to all lawyers 
with a non-participating status (those who 
we knew would have to do something to 


respond to the change). Just over 3,200 let- 
ters were sent out with notice of the order, an 
explanation of what it means for attorneys, 
and directions on how to comply. We 
included in the mailing a sheet on how to 
open IOLTA accounts and a status update 
form for communicating the changes to our 
office. 

We also sent information regarding the 
change to be disseminated through the NC 
Bankers Association; the NCBA e-bar; 
Lawyers Weekly, the NC State Bar Journal 
and the Wake and Mecklenburg Bar 
Associations. We also informed the (three 
regional) law firm administrators organiza- 
tions and the legal assistants organizations 
since these are the people who assist lawyers 
with administrative matters within the firms. 

Certification upon paying dues—Under 
the revised IOLTA rules, lawyers must certi- 
fy annually when paying their NC State Bar 
Dues—either by returning the Dues Notice 
form or electronically—that all general client 
trust accounts maintained by the lawyer/law 
firm are IOLTA accounts. Because the order 
had an effective date of January 1, 2008, we 
were able to place the certification require- 
ment on the 2008 State Bar Dues Notice 
and include an explanation to attorneys on 
that notice. Under the rule revision, attor- 
neys must be in compliance no later than 
June 30, 2008, in order to avoid administra- 
tive suspension. 

Answering questions—NC IOLTA staff 
members have spent a lot of time on the 
phone with bank staff and attorneys answer- 
ing questions and helping to get accounts set 
up. We have emphasized providing good 
"customer service," and we certainly appreci- 
ate those attorneys, bankers, and law firm 
staff who have warmly expressed their thanks 
to us for working with them quickly and effi- 
ciently. 

The State Bar website includes a Q&A 
for NC IOLTA that will also be included in 
the State Bar Handbook. Some of the more 
frequently asked questions are included in 
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STATE BAR OUTLOOK 


Fame 


Bie Ib. IPELOMAS IL WA Si ORD AAI 


This article was written in January 2007 with the thought that it might provide some much 
needed perspective on the media circus surrounding the Duke lacrosse case and the State Bar's dis- 
ciplinary action against Michael Nifong, then the district attorney of Durham County Publication 
was withheld, however, for several reasons. In the first place, the fact that I was proposing to add to 
the welter of excessive publicity by publishing an article lamenting the excessive publicity associated 
with a disciplinary complaint that was predicated upon allegations of excessive (pretrial) publicity 
seemed a little too ironic, even for me. Second, it seemed clear that no comment relating to the crim- 
inal prosecution of the lacrosse players, which was then pending, could be tastefully irreverent. 
Although the criminal case was larded with absurdity, the situation was at that moment beyond 
wry. Finally, the article itself was deemed relatively uninteresting. Objectively speaking, it paled in 
comparison to some of my more compelling pieces on such topics as pro hac vice registration and 
reapportionment of the Bar Council. My editors suggested that it might be best for all concerned if 
I would simply "put it back in the drawer." So I did. Now, however, the passage of time seems to 
have diminished the concerns that once required journalistic forbearance. Justice has triumphed and 


our collective tolerance for the ironic, the irreverent and the mundane has been reinstated. 


s the executive director 

of the North Carolina 

State Bar, 1 am a minor 

celebrity. An obscure 

but vaguely apparent 

star in the legal firma- 
ment, I am a fixture on the C-list, an invita- 
tional afterthought for all sorts of functions 
that might require a touch of bureaucratic 
luster. You've probably seen me at cocktail 
parties discussing the latest ethics opinions. 
In my experience, nothing enlivens a social 
gathering like a few salty anecdotes relating to 
trust account maintenance or the "no sex 
with clients” rule. Suffice it to say, my dance 
card is normally pretty full. 

In the last few weeks, however, my fame 
has grown exponentially, largely as a func- 
tion of my role as the State Bar's public 
spokesman concerning the disciplinary 
proceeding we have filed against Durham 
County District Attorney Michael Nifong, 
arising from the Duke lacrosse case. The 
media attention that this situation has 
attracted is truly astonishing. As I sit in my 
office this morning, long before the official 
start of our business day, there are at least 
four TV trucks sitting outside our build- 
ing, along with more than a dozen 
reporters waiting to "cover" a preliminary 
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hearing in our case. Although the reporters 
understand that the hearing is expected to 
deal only with administrative matters, like 
the schedule for pretrial discovery, they evi- 
dently feel compelled to find or invent 
something, however insignificant, to 
broadcast or write about every single day. 
Today it's our (my) turn in the spotlight. 
It's time for another 15 minutes of fame. 
Actually, the clock began running on 
me back on December 28, 2006, when we 
filed the original complaint before the 
Disciplinary Hearing Commission (the 
DHC).! Within 24 hours I had been con- 
tacted by representatives of virtually every 
major newsgathering organization in the 
country. I was "hot" and the entire media- 
crazed world was beating a path to my 
door. The communications skills that I had 
honed in hundreds of committee meetings, 
scores of cocktail parties, and dozens of 
pithy articles in the Journal were finally 
going to be recognized. Or so | thought. 
Alas, it was not to be. Before I could even 
begin to inject my personality into the 
process, my "handlers" decided to profes- 
sionalize our media relations. Rather than 
relying upon my impeccable performance 
instincts and improvisational talents, the 


Bar's leadership decided that I would be 


more effective if I were carefully scripted, 
required to stay "on message,” and kept far 
away from television cameras and micro- 
phones. In a twinkling the playful banter 
with which I was planning to engage Wolf 
Blitzer and Mike Wallace was replaced by a 
trio of measured responses that were 
designed to answer appropriately every 
conceivable question about our tangential 
involvement in the Duke lacrosse case. 
Perhaps you'll recall them: 

"The complaint speaks for itself." 

"It would not be appropriate for me to 
speculate." And 

"T'll be happy to tell you all I can about 
our procedures." 

I'm bound to say that while this 
approach may have delayed the establish- 
ment of my personality cult, it did appear 
to serve the best interests of the profession 
and the public. Our actions and our proce- 
dures were, in general, fairly reported, 
accurately described, and widely recog- 
nized as appropriate. Although I was not 
always understood, I seemed to have been 
taken seriously. Quotations, though not 
always exact, were reminiscent of what I 
actually said. And since I didn't embarrass 
the agency, my contract was renewed by 
the Bar Council at its regular quarterly 
meeting last week. Today we're filing an 
amended complaint containing additional 
charges. Media interest will be huge. 
Though I haven't been given specific "talk- 
ing points” for this occasion, I suspect that 
the amended complaint will speak for 
itself. That being the case, I probably won't 
speculate but will, of course, be glad to 
explain our procedures. 

Modesty requires that I acknowledge 
for the record that I am not the only lawyer 
associated with this case to have gained a 
measure of notoriety. My law school class- 
mate, Mike Nifong, has also become 
famous, as have the defense lawyers who 
have been representing the student athletes 
that allegedly perpetrated the infamous 
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crimes. It is unclear whether any of the 
lawyers involved, other than me, have been 
gratified by their celebrity, or whether they 
are at all troubled by the public spectacle. I 
suspect, however, that they, and we in a 
derivative sense, might have benefited from 
the kind of cautionary advice I received 
before stepping into the spotlight. It 
remains to be seen, of course, whether the 
rule restricting pretrial publicity has been 
violated by Mr. Nifong. He is just as enti- 
tled to the presumption of innocence as 
anyone else. But, the compelling policy 
justification for the rule, in the context of a 
situation like this, seems quite evident. 
Unbridled publicity and the prejudice it 
may engender can enter the jury room and 
can compromise the judicial process. To 
maximize the likelihood of a truly fair trial 
predicated upon nothing but admissible 
evidence, the lawyers involved must 
restrain themselves in conversation with 
the media. This is particularly so in crimi- 
nal cases. 

As fate would have it, another of my 
classmates is likely to become famous in 
connection with the Duke lacrosse case. 
Lane Williamson, the distinguished lawyer 
from Charlotte who happens to be the 
chairperson of the Disciplinary Hearing 
Commission, has appointed himself to 
chair the three-member hearing committee 
that will try the disciplinary case. In so 
doing he has volunteered for service that is 
likely to be onerous, is bound to be sacrifi- 
cial, and is certain to be notorious. He will 
be holding the preliminary hearing this 
morning and is expected to disclose, 
among other things, the fact that 
Williamson, Nifong, and Lunsford suf- 
fered through Civil Procedure with 
Professor Martin B. Louis together 32 
years ago in Chapel Hill. This modest rev- 
elation, and the headline it presages, "State 
Bar officials linked to Nifong," will hope- 
fully defuse the hysteria that the informa- 
tion would probably engender if uncovered 
later in the process by an enterprising jour- 
nalist seeking confirmation of a conspiracy 
theory. 

Speaking of conspiracy, perhaps now 
would be a good time to dispel a miscon- 
ception shared by many regarding the 
Disciplinary Hearing Commission. The 
Disciplinary Hearing Commission is not 
the State Bar. It is, rather, an independent 
administrative court charged by statute 
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with the responsibility of trying cases of 
alleged lawyer misconduct that are prosecut- 
ed by the State Bar. Please note the distinc- 
tion here between court and prosecutor, 
and do your self-regulating profession the 
favor of explaining it clearly to any con- 
fused persons and every journalist you 
encounter. Contrary to habitually pub- 
lished reports, the State Bar does not 
impose disciplinary sanctions in such cases, 
the Disciplinary Hearing Commission 
does. The State Bar, like the district attor- 
ney in a criminal case, is an advocate for the 
people of North Carolina. Our lawyers put 
on the state's case in a manner calculated to 
carry the burden of proof and then argue 
for the findings of fact and the disciplinary 
sanctions that are warranted by the evi- 
dence, keeping in mind that the overriding 
purpose of professional discipline is protec- 
tion of the public. The DHC functions as 
the judge, administering the trial and ulti- 
mately determining whether the respon- 
dent lawyer has transgressed and, if so, what 
sanction is to be imposed. Although the 
State Bar Council appoints the 12 lawyers 
who serve on the 20-member commission, 
funds the agency, and approves its rules, the 
DHC is in no way controlled by the Bar. Its 
members are responsible only to them- 
selves. They are unpaid volunteers who "call 
them as they see them" and who, as their 
track record amply demonstrates, have 
never been unwilling to rule against the 
State Bar when they have disagreed with 
our position. As Casey Stengel was prone to 
say, "You can look it up." 

Unfortunately, the ultimate resolution 
of our disciplinary case is bound to be dis- 
appointing to many. Public opinion is 
polarized and no disciplinary sanction will 
satisfy everyone, regardless of how well the 
matter is tried. If the State Bar fails to carry 
its burden of proof or if the disciplinary 
sanction imposed is light, some will con- 
tend that it was predictable because we're 
always soft on prosecutors. If a suspension 
or disbarment results, others will declare 
that we've simply yielded to the powerful 
interests that appear to favor the criminal 
defendants in the Duke lacrosse case. Of 
course, neither point of view would be cor- 
rect. In truth, the Disciplinary Hearing 
Commission will make its decision based 
on the evidence, without fear or favor, and 
the State Bar, having prosecuted the case to 


the best of its ability, will acknowledge the 


integrity of the decision. 

But, I digress. Fame is fleeting, and for 
that reason I think it would be nice to 
return now to the subject of this article, me. 
In particular, I think it is worth noting that 
I could have exploited this situation and 
become considerably more famous, had 
that been my objective. The fact is that I 
have been subjected to temptations of an 
almost Biblical character during the last 40 
days. I have, for instance, been beguiled by 
attractive female reporters who appeared to 
suppose that by batting their eyelashes in 
my direction I might be persuaded to help 
them scoop the competition. I'm pretty 
sure they would have "profiled" me in 
return for an exclusive. Even more incredi- 
ble, though, were the telephonic blandish- 
ments of a producer of a popular news- 
magazine show who wanted me to go on 
camera. This guy trotted out every one of 
the persuasive techniques that they use to 
convince people to embarrass themselves on 
national television. He appealed to my van- 
ity. "You'll be seen by millions of viewers." 
He appealed to my sense of right and 
wrong. "You'll be able to set the record 
straight." He appealed to my gullibility. 
"You'll have complete control." He 
appealed to my darkest fears. "You'll disap- 
point my people in New York." 

I've got to tell you. I almost broke. A 
lesser man would have. But I stayed on 
message. I refused to speculate. I let the 
complaint speak for itself. And I chatted 
amiably and at length about our proce- 
dures. = 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 


Endnote 


1. The Disciplinary Hearing Commission is a 20-mem- 

ber administrative tribunal charged by statute (G.S. 
84-28.1) with the responsibility of trying lawyers for 
alleged violations of the Rules of Professional 
Conduct. It also hears disability cases and reinstate- 
ment petitions. Among its members are 12 lawyers 
appointed by the State Bar Council and eight non- 
lawyers, of whom four are appointed by the governor, 
and four by the General Assembly (two at the behest 
of the speaker of the house and two at the behest of 
the president pro tempore of the Senate). The DHC 
sits as a court of record in panels of three to hear these 
cases. Every panel consists of two lawyers and a non- 
lawyer. The chair of each panel or "hearing commit- 
tee" is a lawyer appointed by the DHC's chairper- 
soon, who also appoints the other members of the 
panel. The members of the DHC are reimbursed for 
their expenses by the State Bar and receive a modest 
per diem. They are otherwise uncompensated. 
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A Profile in Specialization—Jeremy McKinney 
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recently had an opportunity to talk with Jeremy McKinney, a board certified specialist 


in Greensboro. McKinney earned his undergraduate degree at Virginia Commonwealth 


University and his law degree at Campbell. He is a principal at McKinney and Justice, 


PA. He became a board certified specialist in immigration law in 2002 and recently 


served in Jordan as a member of the North Carolina National Guard. Following are some of his 


comments about the specialization program and its impact on his career. 


Q: How has your certification been a part of 
shaping your legal career? 

I was certified in 2002 and deployed to 
Jordan in 2003. I was a member of the North 
Carolina National Guard stationed near the 
Iraq border as a JAG attorney, providing 
defense assistance for soldiers. I also worked as 
an assistant to the chief judge advocate and 
completed a legal study for the country of 
Jordan. At the time, there was no understand- 
ing in place to guide either country if a US 
soldier was accused of a crime in Jordan. It 
was a very educational and rewarding experi- 
ence to be able to learn about Jordan's civil 
and criminal system. My certification trained 
me for the ability to digest and summarize a 


McKinney in an Amman neighborhood. 
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body of law. 
Q: Why did you pursue certification? 

After I graduated from law school in 
1996, I originally pursued immigration law, 
along with criminal, education, and employ- 
ment discrimination law. The other areas fell 
away as I developed a love for the immigration 
practice area. I quickly realized that you can 
not dabble in immigration law. I obtained the 
certification to achieve the maximum level of 
competence. 

Q: How did you prepare for the examina- 
tions? 

I used the specialization program's website 
as my primary guide, including the exam out- 
line and the sample questions. In immigration 


McKinney visiting the Roman ruins in 


Amman, Jordan, during his 2003 deployment. 


law, there is a pretty complete outline called 
Kurzban's Immigration Law Sourcebook. 1 used 
that outline to supplement my knowledge of 
the areas of practice that I don't see. Most of 
my practice involves immigration litigation, 
removal defense, and criminal immigration 
law. So I focused my studies on business 
immigration law, since I don't handle many 
of those aspects. 

Q: Has certification been helpful to your 
practice? 

Yes it has, in many ways. I have the cer- 
tification on my client brochure, corporate 
website, and business cards and try to 
inform my clients. More importantly, the 
continuing legal education that specialists 
are required to maintain helps to ensure 
that I stay at the top of my game. In immi- 
gration law, we compete with general prac- 
tice attorneys, other specialists, and also 
non-licensed practitioners called notarios, 
some of whom are engaged in the unau- 
thorized practice of law. It is critically 
important that clients with major deporta- 
tion problems see a certified specialist, but 
many have low resources and are encour- 
aged in their communities to seek out non- 
attorneys. In many of the cases, their legal 
problems just increase as a result of sub- 
standard representation. 
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Q: How do you stay current in your field? 
AILA, the American Immigration Lawyers 
Association, helps me stay current in a variety 
of ways. I'm the vice chair of the North and 
South Carolina Chapter and am very active in 


the organization. The organization is head- 
quartered in Washington, DC, and is very 
well staffed with a lobbying arm and a litiga- 
tion arm. In addition to receiving litigation 
support and continuing legal education cours- 
es, members also receive daily updates regard- 
ing changes in the law. 

Q: Is certification important in your practice 
area? 

Yes, it is essential. There is a dispropor- 
tionate level of incompetence in immigration 
law. Most licensed attorneys don't handle 
immigration cases on a regular basis and are 
unprepared for the reality of what's involved 
in this type of work. It creates frustration for 
the court, clients, and for Homeland Security. 

In our state, we seem to be stuck at 
between 15-20 immigration specialists. There 
are none west of Charlotte. This is a field 
where I think mentoring could be a very 
important link in attracting more attorneys to 
the field. I learned so much from Cynthia Aziz 
(who is a former chair of the State Bar's immi- 
gration specialty committee and practices in 
Charlotte) and hope to be able to provide sim- 
ilar assistance to new attorneys who are willing 
to devote themselves to this practice area. 

Q: Can you share an example of a recent case 
where your specialization came in handy? 

Yes. Recently a non-specialist lawyer in 
South Carolina referred a case to us where the 
client was unlawfully detained in Alabama. 
This lawyer had tried but wasn't able to help 
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the client. With my firm's competence, expe- 
rience, and certification, we understood that 
we could help this client regardless of her loca- 
tion. We filed a habeas petition with the 
Northern District Court in Alabama and a 
US District Court judge issued an Order to 
Show Cause demanding the government jus- 
tify their actions. The client was released with- 
in a few weeks of our involvement in the case. 

Since 1997, our office has handled many 
similar cases. A few years ago CIS, Citizenship 
and Immigration Services (formerly INS) 
farmed out the duty of complete security 
checks for green card and citizenship appli- 
cants to the FBI. If anything out of the ordi- 
nary shows up with the applicant's file (such as 
a name similar to someone on an FBI watch 
list), the physical file must be pulled and man- 
ually cleared by an FBI agent. This led to 
delays of months and more often years. Our 
firm was among the first to sue the FBI, 
Homeland Security, and the attorney general 
in these situations just to get the applicant out 
of perpetual limbo and have a decision ren- 
dered. 

Q: What would you say to encourage other 
lawyers to pursue certification? 

I hope to see the program grow in North 
Carolina. I don't pretend it's easy. You have to 
study and challenge yourself to learn, but the 
payoff far exceeds the work you put into 
achieving the goal. As a member of the State 
Bar's Immigration Law Specialty Committee, 
I believe that the exam is fair and objective; it 
covers all areas of the practice and focuses on 
short answer and objective questions. It is a 
challenge, but not an obstacle. = 

For more information on the State Bar's spe- 
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47 


LAWYER ASSISTANCE. PROGRAM 


Coaching for Lawyers 


BY: Dion SGA RRO 


Executive coaching has become an explo- 
sive phenomenon in the corporate world in 
the past few years. Membership in the 
International Coach Federation, the premier 
credentialing organization for coaches, has 
jumped from 1,500 in 1999 to 10,000 in 
2007. Large organizations like IBM currently 
have dozens of certified coaches among their 
ranks. 

What does coaching have to offer to the 
legal profession? There is growing evidence of 
a multi-faceted answer. Coaching for lawyers 
provides particularly good opportunities in 
several areas including leadership, relation- 
ships, marketing, achieving professional goals, 
and addressing issues like ADD. All of these 
areas seem to have one thing in common— 
the connection of the individual lawyer's per- 
formance to the lawyer's values. For decades, 
bar associations in individual states and the 
ABA have puzzled over the high level of dis- 
satisfaction in the profession. A 2000 
American Bar Association survey found only 
27% of the lawyers polled were very satisfied 
with their professional life. The remaining 
73% described themselves as somewhat satis- 
fied, at best, or very dissatisfied, at worst. 
Lawyers have the highest rate of depression 
across a survey of 105 occupations in the 
United States. 

Most of the surveys about lawyers’ dissatis- 
faction have focused on issues like too many 
hours spent at work, the increased competi- 
tion for clients, and shrinking revenue. Sure 
these issues may be a part of the problem, but 
none gets to the core of the issue of lawyer 
malaise. At bottom, the pivotal issues around 
which other issues coalesce relates to the value 
and the meaning of work. Lawyers, and espe- 
cially younger lawyers, seem to be unhappy 
because they don't feel that the work they has 
value in the world. According to an American 
Bar Association poll, 84% of lawyers said their 
expectations about helping to improve society 
were not met. The report concluded "the 
inability to make a contribution to social good 
is the aspect of practice that seems to disap- 
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point young lawyers the most." 

It may be that lawyers have lost connection 
between their work and the values they hold 
not because of any inherent problem in the 
profession, but simply because in a tough eco- 
nomic and adversarial environment there has 
been no one to coach them on how to prac- 
tice law in a way that enhances the values they 
have and who they are. The goal of a lawyer's 
life is not about the outcome of a particular 
case or the gilt edges on a particular transac- 
tion, rather it is about the way law practices 
hone individual personality. Satisfaction is not 
about product, but person. Ultimately the 
lawyer, like an athlete, succeeds by the fine 
tuning of who he or she is as a person. No ath- 
lete would consider a professional career with- 
out having a good coach. 

We all are aware of our inability to see both 
the beam in our own eye and the limitations 
we create for ourselves. We all need a more 
objective mirror than what we get from our 
own vision. This is the role of the coach—to 
help the lawyer client clearly see ways that lim- 
iting beliefs and limiting behaviors block the 
lawyer's effectiveness as an advocate or a 
leader, or as a good marketer of the legal skills 
he or she has. The coach's role is to help the 
lawyer become more real and more effective as 
a person based on who he or she is and the 
values the lawyer has. 

Much of the expansion of coaching in the 
executive world has occurred because business 
organizations are changing so rapidly these 
days. While coaching initially was thought of 
as a way to help correct under performance, 
today it is much more widely seen as a way to 
support those in up-and-coming leadership 
roles. As organizations have become flatter in 
the corporate world and more diverse, leader- 
ship development is even more important, 
and leaders are even more dependent on effec- 
tive feedback on a real time basis. Unlike a 
daylong or weekend leadership course that 
provides someone with good theory, coaching 
is oriented toward providing effective real 
time adjustments for leaders in the course of 
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dealing with organizational issues. 

While law firms have traditionally tended 
to lag behind adopting advancements from 
the business world, it is more and more appar- 
ent that law firms have the opportunity to 
benefit from the innovations that coaching is 
bringing to the business world. Developing 
new leadership is an important issue for any 
firm no matter what it's size. Potential firm 
leaders, when linked with a coach, have the 
chance to experience problems, get real-time 
feedback, and make the many course correc- 
tions that teach a law firm leader flexibility 
and how to hold a vision. 

In many law firms, learning relationship 
skills is equally as important as developing 
new leaders. These skills include learning how 
to mentor new lawyers, how to work with law 
firm staff in the most productive and enjoy- 
able way, and learning how to develop mean- 
ingful relationships with clients. Again, CLE 
courses that focus on professionalism may 
offer some theory on how to develop and sus- 
tain productive relationships, but coaching 
offers the opportunity for improving them in 
the midst of the difficulties that are encoun- 
tered in relationship challenges. 

Marketing is important for any firm. The 
most successful marketing comes when a 
lawyer is most at home with who he or she is 
and the skills he or she has, and is able to bring 
these aspects of his or her personality forward 
to connect with clients. Creating authentic 
client connections is a key to feeling that one 
is at home in the profession and in touch with 
one’s values. Coaching can be helpful to elim- 
inating the blocks that prevent this and pro- 
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moting development of the skills that allow 
this to happen. 

There are also a number of lawyers who 
have particular personality burdens/benefits. 
One which is encountered often is attention 
deficit disorder. Lawyers with this condition 
have a great gift in their ability to oftentimes 
concentrate intensely, but at the same time 
may be very poorly organized. There are spe- 
cific coaches who specialize in helping lawyers 
and others with ADD. This is true for other 
similar conditions and learning disorders. 

Coaching is not therapy. Nor is it a 
replacement for it. Therapy tends to include 
a focus on the past and understanding how 
certain emotional blocks or limitations 
emerged in a person's life and how such con- 
ditions may be ameliorated. Coaching on the 
other hand is present focused and goal ori- 
ented. Coaching concentrates not on what 
may be causing a limitation, but understand- 
ing it as a limitation in the present moment 
and moving toward acceptance of the 
lawyer's external reality, and the internal real- 
ity of the lawyer's values and goals. Coaching 
helps one learn skills that emotionally healthy 
people need to maximize their success such as 
emotional flexibility, ability to receive and 
implement constructive feedback, how to 
make healthy life style choices based on a per- 
son's values and how to be willing to commit 
to work for goals much bigger than one 
thought possible. 

Ultimately what coaching helps do is con- 
nect people more authentically with who they 
are. When this is done the values a person has 
are automatically incorporated to their 
actions. The process of getting in touch with 
one's self and making the kind of course cor- 
rections that are going to promote one's per- 
sonal values and one's skills as a lawyer are all 
outcomes that good coaching offers. 

At the heart of our legal system is a com- 
mitment to the proposition that no one 
stands alone against the power of the state. 
Those of us who stand by others and advocate 
for others do not need to stand alone in our 
profession. We can enlist an ally, we can get a 
professional coach. = 


The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers which helps 
lawyers address problems of stress, depression, 
addiction, or other problems that may lead to 
impairing a lawyer's ability to practice. If you are 
a North Carolina lawyer, judge, or law student 
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and would like more information, go to 
www.nclap.org or call toll free: Don Carroll (for 
Charlotte and areas west) at 1-800-720-7257, 
Towanda Garner (in the Piedmont area) at 1- 


Coaching FAQ 


Who normally hires a coach? 

This can work one of two ways. In busi- 
ness, normally, the business pays for the 
coach for the executive. The executive will 
usually have a chance to select a particular 
coach from a number of coaches. Some law 
firms have adopted this model from busi- 
ness because they believe coaching has 
great utility in developing excellent 
lawyers. 

Many law firms do not have a policy to 
promote coaching and a lawyer will need 
to both select and pay for a coach on his 
own. Regardless of who hires the coach, the 
duty of confidentiality runs between client 
and coach. 


How does a coach operate in a law 
practice? 

The coach is not a consultant. He does 
not follow the lawyer around or interview 
other employees. The coach works direct- 
ly and confidentially with the lawyer he is 
hired to help. Coaching is either done in 
person or on the telephone. Telephone 
coaching has been found to work espe- 
cially well for people with busy schedules 
and it can be just as effective as in-person 
coaching. Typically a coach and client will 
have an in depth coaching session of 
around 45 minutes to an hour, three 
times a month. In addition, coaches are 
usually available for short phone conver- 
sations between sessions and for email fol- 
low up. 


How long does coaching usually last? 
There is no set timeframe. Coaching is 
designed to help a lawyer move through 
stuck places and reach a new level of per- 
formance. This is an organic process so it is 
usually clear both to the coach and client 
when the level of achievement sought has 
been reached. However, it is also normal 
for a coach and client to commit to coach- 
ing for a set period, usually three to six 
months, and then evaluate the progress at 


the end of that period. 


877-570-0991, or Ed Ward (for Raleigh and 
down east) at 1-877-627-3743. Don is the 
author of A Lawyer's Guide to Healing pub- 
lished by Hazelden. 


Where does one find a coach? 


Coaching is a relatively new profession. 
The premier credentialing organization is 
the International Coach Federation (ICF). 
In looking for a coach, one is best served to 
find a coach who is credentialed by the ICF 
and has a track record working with lawyers 
and/or the particular issue about which the 
lawyer is seeking coaching. Most coaches are 
willing to provide a client a free sample ses- 
sion so the client can determine whether this 
is the person with whom he or she wishes to 
work. 


What kind of training do 
coaches have? 

Coaches are drawn from a variety of 
backgrounds. They may have degrees in law, 
psychology, business, or some other field of 
endeavor. Regardless of their primary back- 
ground, they will be natural mentors. They 
will have gone through a coach training pro- 
gram which is a combination of both aca- 
demic learning and hands-on training in 
order to become certified as a coach. As with 
law schools, coaching training varies. Ask 
around and get recommendations. 


How much does coaching cost? 

A 2007 survey found that HR and train- 
ing professionals who arranged the purchase 
of coaching services paid on average an 
hourly rate of $215. Veteran coaches pro- 
viding executive coaching averaged $335.00 
an hour. Often fees for self pay individual 
clients are substantially less. 


What do others say about coaching? 

Harvard Business School profession 
Thomas DeLong is quoted in the Harvard 
Management Update as saying coaches are 
"truth speakers" executives often can't find 
elsewhere in their companies. 

Edward Poll, in an article appearing in 
the ABA Law Practice Management section 
publication entitled "Coaches Teach What 
Law Schools Don't" says: "I am typically 
able to help my clients increase their income 
five or six figures through practical coach- 


ing. 
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F-E A.T URED A RoE PSLY 


Nancy Tuttle May 


"Intense color continues to be the core of my 
process, sometimes brilliant and other times 
muted with hues hinting at the mystery of the 
process. My current work is on canvas with 
acrylic, gold leaf powders, oilsticks, pumice, 
marble dust, and silk tissue. I am constantly in 
awe of the creative energy that leads me to the 
next idea. My way is intuitive; life furnishes the 
raw material with all its chaotic profusion. 
When the viewer connects with my work, I feel 
a deep sense of completion." 


Nancy Tuttle May's paintings are in pri- 
vate and corporate collections worldwide. 
Born in Greensboro, North Carolina, she is a 
Wake Forest University graduate. In 1979, 
she studied in Perugia, Italy, at the University 
per Straineri. In 1995, she returned to 
Europe to study in France at the Universite 
Canadiene en France. She has trained with 
Sas Colby in Taos, New Mexico; Done Stone 
on Monehegan Island, Maine; and Ed Betts 
at the University of Illinois. Her paintings 
have been in juried shows in North Carolina, 


50 


Florida, Arizona, and Sun Valley, Idaho. 
Helen Frankenthaler, Mark Rothko, and 
Richard Diebenkorn are major influences. 

With a strong community commitment, 
she serves on the board of the Durham Art 
Guild, the Duke University Library Friends 
Executive Board, and the board of the 
Friends of Nasher (Museum of Art) at Duke. 
Tuttle May is also chair of the Durham Arts 
Council's Emerging Artist Program. She 
received a Durham Women of Achievement 
Silver Medallion Award and is an associate 
member of the National Museum of Women 
in the Arts. 

Her teaching experience includes career 
renewal workshops for the North Carolina 
Art Educators Association, and marketing 
and the business of art workshops for Duke 
Continuing Education, North Carolina 
Museum of Art, and the Women's Center of 
Orange County. Tuttle May has been a guest 
speaker for Duke University's Women in 
Leadership series through the Women's 
Studies program. ™ 


Silence 


Each quarter, the works of a different 
contemporary North Carolina artist are 
displayed in the storefront windows of 
State Bar building. The artworks enhance 
the exterior of our building and provide 
visual interest to pedestrians passing by on 
Fayetteville Street. The State Bar is grate- 
ful to The Collectors Gallery (successor to 
the Raleigh Contemporary Gallery), the 
artists’ representative, for arranging this 
loan program. The Collectors Gallery is a 
full service gallery that represents nation- 
al, regional, and North Carolina artists, 
and provides residential and commercial 
consulting. Readers who want to know 
more about an artist may contact Rory 
Parnell or Megg Rader at TCG, 323 
Blake Street, Raleigh, NC 27601 
(919.828.6500). 
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THE DISCIPLINARY DEPARTMENT 


Lawyers Receive Professional Discipline 


Disbarments 

Ralph T. Bryant of Greenville surren- 
dered his law license and was disbarred by the 
Disciplinary Hearing Commission on 
November 6, 2007. Bryant misappropriated 
entrusted funds totaling $64,847.00. 

Robert K. Hunoval of Greenville surren- 
dered his law license and was disbarred by the 
Wake County Superior Court on November 
30, 2007. Hunoval misappropriated entrust- 
ed funds totaling at least $20,000. 


Suspensions & Stayed Suspensions 

Keith L. Clark of Macon County agreed 
to a Consent Order of Discipline on 
November 9, 2007. Clark's law license was 
suspended for five years. Clark may apply for 
a stay of the remainder of the suspension after 
two years, provided he complies with enu- 
merated conditions. Clark neglected multiple 
client matters, failed to participate in the 
State Bar's fee dispute resolution process, and 
failed to respond to the State Bar. 

The DHC has suspended Durham 
lawyer Leroy R. Castle for two years. Castle 
can apply for a stay after six months on enu- 
merated conditions. The DHC found that 
Castle neglected three clients, failed to 
respond to petitions for mandatory fee dis- 
pute mediation and failed to respond to 
Letters of Notice from the State Bar's 
Grievance Committee. 

The DHC suspended Charlotte lawyer 
Paul E. Hemphill for five years. The DHC 
found that Hemphill neglected clients and 
failed to participate in good faith in the State 
Bar's mandatory fee dispute program. He can 
petition after two years to have the remainder 
of the suspension stayed. 


Censures 

Donald M. Brown Jr. of Charlotte was 
censured by the Grievance Committee. 
Brown failed to perform the legal work for 
which he was retained. He withdrew from 
the representation the day before his client's 
hearing. The withdrawal had an adverse 


effect on the client's interests in violation of 
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Rule 1.16. 

Lennie Hughes of Elizabeth City was cen- 
sured by the Grievance Committee for his 
failure properly to supervise an employee in 
violation of Rule 5.3(b). Hughes’ secretary 
sent a falsified declarations page from a mal- 
practice insurance carrier to a mortgage com- 
pany in a real estate closing. The falsified dec- 
larations page indicated that Hughes had 
malpractice coverage when he did not. There 
was no evidence Hughes authorized his secre- 
tary's misconduct. 

The Grievance Committee censured Van 
H. Johnson of Elizabeth City for engaging in 
a conflict of interest during representation, 
failing to disclose pertinent facts about a case 
to a judge, and misleading the State Bar. 


Reprimands 

Luther J. Britt of Robeson County was 
reprimanded by the Grievance Committee 
for making extrajudicial statements to the 
media concerning pending criminal cases. 
Britt is the elected district attorney. He com- 
mented on details about criminal cases which 
were not in the public realm and expressed 
his opinion regarding the guilt of accused 
persons. 

The Grievance Committee reprimanded 
Michael C. Byrne of Raleigh for neglecting 
two client matters, failing to communicate 
with those clients, and failing to respond to 
the State Bar. The neglect adversely affected 
the ability of those clients to pursue their legal 
claims. The committee considered, in mitiga- 
tion, Byrne's eventual cooperation with the 
committee and efforts made by Byrne to 
address underlying problems. 

Tonya L. Ford of Raleigh was reprimand- 
ed for failing to communicate properly with 
her client, failing to respond timely to the 
Tenth Judicial District Bar Grievance 
Committee, and failing to respond to the 
State Bar's supplemental inquiry. 

Orrin Robbins of Chapel Hill was repri- 
manded by the Grievance Committee for 
failure to register the URL for his firm's web- 
site as required by Rule 7.5(a). The commit- 


tee also found that Robbins’ use of 
tixfixer.com to identify his website violated 
Rule 7.1(a)(2). Finally, the committee deter- 
mined that Robbins’ website included meta 
data that caused web search engines to iden- 
tify him as a specialist in "traffic related law," 
when he is not a board certified specialist in 
"traffic related law," in violation of Rule 
7.4(d). 

Peter J. Underhill of Charlotte was repri- 
manded by the Grievance Committee for 
indirectly assisting companies that provided 
foreclosure services to lenders with the unau- 
thorized practice of law. Underhill appeared 
as a substitute trustee in foreclosures pursuant 
to a retainer agreement with a North 
Carolina company which had a business rela- 
tionship with a company in California. 

Durryl Taylor of Marshall, North 
Carolina, received two reprimands from the 
Grievance Committee. Taylor failed to 
respond to two fee dispute petitions that were 
served on him in March 2006. 

Ronald D. Brondyke of Asheville was 
reprimanded by the Grievance Committee 
for continuing to practice during a suspen- 
sion for CLE non-compliance and for mis- 
representing this fact when he applied for 
reinstatement. In issuing a reprimand, the 
committee considered several mitigating cir- 
cumstances, including his significant medical 
problems during this time period, his self- 
report of the conduct, his affirmative efforts 
to rectify any potential consequences, and the 
absence of any prior disciplinary action in 
over 30 years of practicing law. 


Admonitions 

The DHC admonished Christopher 
Livingston of White Oak for engaging in the 
unauthorized practice of law by appearing in 
the US District Court for the Eastern District 
of North Carolina without being properly 
admitted and by preparing pleadings for 
clients to file pro se in the US District Court 
in Utah, where he was not admitted. 
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PROPOSED OPINIONS 


Ethics Committee Proposes Opinion on Disclosure of a 


Client's Alias 


Council Actions 

At a meeting on January 25, 2008, the 
State Bar Council adopted the opinions sum- 
marized below upon the recommendation of 
the Ethics Committee: 

2007 Formal Ethics Opinion 10 

Lawyer Employed by School Board as 
Hearing Officer 

Opinion rules a lawyer employed by a 
school board may serve as an administrative 
hearing officer with the informed consent of 
the board. 

2007 Formal Ethics Opinion 13 

Guidelines for Billing at Hourly Rate 

Opinion rules that, to insure honest billing 
predicated on hourly charges, the lawyer must 
establish a reasonable hourly rate for his serv- 
ices and for the services of his staff; disclose 
the basis for the amounts to be charged; avoid 
wasteful, unnecessary, or redundant proce- 
dures; and make certain that the total cost to 
the client is not clearly excessive. 

2007 Formal Ethics Opinion 14 

Advertising Inclusion in List in North 
Carolina Super Lawyers and Other Similar 
Publications 

Opinion rules a lawyer may advertise the 
lawyer's inclusion in the list of lawyers in 
North Carolina Super Lawyers and other sim- 
ilar publications and may advertise in such 
publications subject to certain conditions. 

2007 Formal Ethics Opinion 16 

Cross Examination of Law Enforcement 
Officer by Criminal Defense Lawyer Who is 
Also Elected Official 

Opinion rules that a lawyer who serves on 
a city council or board of county commis- 
sioners may represent a criminal defendant in 
a criminal proceeding in which a law enforce- 
ment officer employed by the council or 
board is a witness who will be cross examined 
by the lawyer provided the city or county has 
adopted a form of government that limits the 
lawyer's influence on employment decisions 
relative to the officer. 


Ethics Committee Actions 
At its meeting on January 24, 2008, the 
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Ethics Committee agreed to send the follow- 

ing proposed opinion to a subcommittee for 

further study: Proposed 2006 Formal Ethics 

Opinion 3, Representation in Purchase of 
Foreclosed Property. The committee also 

agreed to publish a revised proposed opinion 

in response to an inquiry that was previously 
severed from 2007 FEO 10 (adopted by the 

council on January 25, 2008—see above). 

That proposed opinion appears below as 

Proposed 2008 FEO 2, Roles of School Board 
Lawyers in Administrative Proceedings. The 

following proposed opinions were revised by 

the committee and are republished below for 

comment: Proposed 2007 FEO 4, 

Solicitation after Seminar, Gifis to Clients and 
Others, and Distribution of Business Cards; 
and Proposed 2007 Formal Ethics Opinion 

15, Clarification of the Requirements for 
Targeted Direct Mail. One new proposed 

opinion is also published for comment. The 

comments of readers are welcomed. 


Proposed 2007 Formal Ethics 
Opinion 4 
Solicitation after Seminar, Gifts to 
Clients and Others, and Distribution of 
Business Cards 
January 24, 2008 

Proposed opinion provides guidance on mis- 
cellaneous issues relative to client seminars and 
solicitation, gifis to clients and others following 
referrals, distribution of business cards, and 
client endorsements. 


Inquiry #1: 

May an attorney advertise and conduct 
educational seminars for non-clients and, at 
the end of the presentation, request that the 
attendees complete an evaluation feedback 
form which includes the attendee's name, 
contact, and family information, as well as 
check boxes to indicate areas of particular 
interest and a desire, or not, for a free, per- 
sonal consultation? 


Opinion #1: 


An attorney may conduct educational 


seminars for non-clients. See RPC 36. The 
attorney may advertise the seminars so long 
as the advertisements comply with the Rules 
of Professional Conduct. See Rule 7.2. The 
attorney may request attendees to complete 
an evaluation feedback form that includes the 
attendee's name, contact, and family infor- 
mation, as well as check boxes to indicate 
areas of particular interest. After the seminar, 
the attorney may not contact an attendee by 
in-person or telephone solicitation, but must 
wait for the attendee to contact the attorney. 


Rule 7.3(a). 


Inquiry #2: 

May an attorney host a purely social, non- 
education function for clients and non- 
clients, including allied professionals, at no 
charge to them, who have referred prospec- 
tive business to the attorney? 


Opinion #2: 

An attorney may host a social function for 
existing clients, non-clients, or both. See RPC 
146. The attorney may invite non-clients, 
provided the attorney does not solicit busi- 
ness from the non-clients. 


Inquiry #3: 

May an attorney send a restaurant or store 
gift certificate to a client or non-client in 
appreciation for a referral from that person? 


Opinion #3: 

No. Rule 7.2(b) prohibits a lawyer from 
giving anything of value to a person for rec- 
ommending the lawyer's services. 


Inquiry #4: 

May an attorney send gifts of nominal 
value—such as holiday fruit baskets, flowers, 
or gift certificates—to existing clients or non- 
clients with whom the attorney has an exist- 
ing professional relationship? 


Opinion #4: 
Yes, as long as a gift is not a quid pro quo 


for the referral of clients. Rule 7.2(b). 
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Inquiry #5: 

If a client, non-client, fellow attorney, or 
allied professional requests one or more busi- 
ness cards or firm brochures from an attor- 
ney, may the attorney oblige the request? 


Opinion #5: 

Yes. The potential for abuse or overreach- 
ing is not present where an attorney gives 
multiple cards or brochures to a third party if 
there is no understanding that the recipient 
will engage in in-person solicitation on the 
attorney's behalf. Rule 7.3. 

2006 FEO 7 is distinguishable because it 
deals with the distribution of business cards 
at a meeting of a for-profit networking organ- 
ization whose stated purpose is to provide 
referrals to its members. 


Inquiry #6: 

Along with a thank-you letter from the 
attorney to a client for the client's having 
allowed the attorney to provide services to 
that client, may the attorney include a busi- 
ness card and/or firm brochure with the sug- 
gestion that the client, if so willing, pass it 
along to someone who the client thinks 
might need similar services? 


Opinion #6: 

Yes, so long as there is no incentive for the 
client to engage in in-person solicitation on 
the attorney's behalf. 2006 FEO 7 is distin- 
guishable because it deals with members of a 
for-profit networking organization rather 
than a former client. 


Inquiry #7: 

At the conclusion of rendering services to 
the client, assume the attorney includes with 
a thank-you letter a "report card" form for 
the client to return, if so willing, indicating 
the client's level of satisfaction with various 
aspects of the attorney/client experience. If 
the client chooses to make favorable com- 
ments about the attorney or services and 
expressly consents to the use of those com- 
ments for the attorney's marketing purposes, 
may the attorney use those testimonials in 
any of its advertising media? 


Opinion #7: 

With the clients’ consent, an attorney 
may use client endorsements if the clients’ 
statements are truthful "soft" endorsements 
of the attorney's services that do not create 
unjustified expectations about the results that 
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the attorney can achieve. A soft endorsement 
describes characteristics of the lawyer's client 
service and does not describe the results that 
the lawyer achieved for the client. 


Inquiry #8: 

If the attorney's office is in North 
Carolina but the attorney is also licensed to 
practice in or for clients in another state, and 
something is expressly allowed ethically by 
the other state but prohibited in North 
Carolina, is the attorney subject to discipline 
in North Carolina? 


Opinion #8: 

Yes, if the conduct is unethical under the 
North Carolina Rules of Professional 
Conduct and the lawyer's conduct occurred 
in North Carolina or the predominant effect 
of the conduct is in North Carolina. Rule 


8.5(b) 


Inquiry #9: 

If any of the foregoing activities are pro- 
hibited, which ones must be reported to the 
State Bar pursuant to Rule 8.3? 


Opinion #9: 

As stated in Rule 8.3, a violation of the 
Rules of Professional Conduct that raises a 
substantial question about a lawyer's honesty, 
trustworthiness, or fitness must be reported 
to the State Bar. 


Proposed 2007 Formal Ethics 
Opinion 15 
Clarification of the Requirements for 
Targeted Direct Mail 
January 24, 2008 

Proposed opinion provides clarification of 
the technical requirements for targeted direct 
mail letters set forth in Rule 7.3(c) of the Rules 
of Professional Conduct. 


Inquiry #1: 

Rule 7.3(c) allows a lawyer to solicit pro- 
fessional employment from a_ potential 
client known to be in need of legal services 
by written, recorded, or electronic commu- 
nication provided the statement, in capital 
letters, "THIS IS AN ADVERTISEMENT 
FOR LEGAL SERVICES" (the advertising 
notice) appears on a specified part of the 
communication. If the solicitation is by let- 
ter, Rule 7.3(c)(1) requires the advertising 
notice to "be printed at the beginning of the 
body of the letter in a font as large or larger 


than the lawyer's or law firm's name in the 
letterhead or masthead." Where must the 
advertising notice be placed in the letter to 
be "at the beginning of the body of the let- 


ter"? 


Opinion #1: 

Black's Law Dictionary, 5th Edition 
(1979), defines "[b]ody of an instrument" as 
follows: "The main and operative part; the 
substantive provisions, as distinguished from 
the recitals, title, jurat, etc." Consistent with 
this definition, the body of a letter is that part 
of the letter that appears below the salutation. 
However, the Rules of Professional Conduct, 
being rules of reason, should be interpreted 
and applied in a reasonable manner. Rule 0.2, 
Scope, cmt. [1]. Therefore, the requirement in 
Rule 7.3(c) that the advertising notice "be 
printed at the beginning of the body of the 
letter" is satisfied if the advertising notice 
appears anywhere between the top of the 
page to immediately below the salutation of a 
direct mail letter. 


Inquiry #2: 

Rule 7.3(c)(1) requires direct mail letters 
to potential clients to be placed in an enve- 
lope. The advertising notice must be printed 
on the front of the envelope, in a font that is 
as large as any other printing on the envelope 
and the front of the envelope "shall contain 
no printing other than the name of the 
lawyer or law firm and return address, the 
name and address of the recipient, and the 
advertising notice." Many law firms have 
designed a distinguishing sign or mark 
("insignia") or special border that is used in 
conjunction with the firm's name wherever 
and whenever the firm name appears in print 
on official written communications on behalf 
of the firm such as letterhead. Examples of 
such insignia include a stylized version of the 
scales of justice or the surname initials of the 
named partners in a distinct enlarged font. 
May the front of the envelope for a direct 
mail letter contain an insignia or border con- 
nected with the firm name in the return 
address on the envelope if the insignia is a 
picture or symbol but does not contain any 
letters or printing? 


Opinion #2: 

Yes, if the insignia or border is used con- 
sistently by the firm in official communica- 
tions on behalf of the firm, the insignia or 
border is considered a part of the firm name 
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and may appear next to the firm name in the 
return address on the front of the envelope 
provided the advertising notice remains con- 
spicuous. 


Inquiry #3: 

May the front of the envelope for a direct 
mail letter contain an insignia connected 
with the firm name in the return address on 
the front of the envelope if the insignia is a 
design that incorporates the surname initials 
of the named partners of the firm? If so, do 
the initials have to be in a font that is the 
same size or smaller than the advertising 
notice printed on the front of the envelope? 


Opinion #3: 

The front of the envelope may contain an 
insignia with initials that are in a font that is 
larger than the font used for the advertising 
notice provided the insignia is used consis- 
tently by the firm in official communications 
on behalf of the firm, the advertising notice is 
in a font that is the same size or larger than 
the font used for the firm name, and the 
advertising notice remains conspicuous. 


Inquiry #4: 

May an insignia appear on the back of the 
envelope and, if so, are there any restrictions 
on the size? 


Opinion #4: 

The insignia may appear on the back of 
the envelope subject to the requirements set 
forth in opinions #2 and #3 above. 


Inquiry #5: 

ABC Law Firm uses the motto "Attorneys 
for Injured People" and prints the motto just 
below its name in all of its official written 
communications. May the front of the enve- 
lope for a direct mail letter contain a motto 
connected with the law firm name in the 
return address on the envelope? 


Opinion #5: 

No. A motto will detract from the con- 
spicuousness of the advertising notice. 
However, the motto may appear on the back 
of the envelope subject to the font size 
requirements in Rule 7.3(c). 


Inquiry #6: 

May the URL or website address for a law 
firm appear in the return address on the front 
of the envelope for a direct mail letter? 
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Opinion #6: 
No. It may appear on the back of the 


envelope subject to the font size requirements 


in Rule 7.3(c). 


Proposed 2008 Formal Ethics 
Opinion 1 
Disclosure of Client Alias in Workers' 
Compensation Action 
January 24, 2008 

Proposed opinion rules that lawyer represent- 
ing an undocumented worker in a workers' 
compensation action has a duty to correct court 
documents containing false statements of mate- 
rial fact and is prohibited from introducing evi- 
dence in support of the proposition that an alias 
is the client's legal name. 


Inquiry: 

In a workers’ compensation action, what 
duties does a lawyer have to the court if the 
lawyer learns that his client, who is an undoc- 
umented worker, has been using an alias and 
that the court documents have been filed 
under the alias rather than the client's legal 
name? 


Opinion: 

The protection of client confidences is 
one of the most significant responsibilities 
imposed on a lawyer. Rule 1.6(a) of the Rules 
of Professional Conduct provides that a 
lawyer shall not reveal information acquired 
during the professional relationship with a 
client unless (1) the client gives informed 
consent; (2) the disclosure is impliedly 
authorized; or (3) one of the exceptions set 
out in Rule 1.6(b) applies. One of the excep- 
tions set out in Rule 1.6(b) allows a lawyer to 
reveal confidential information to the extent 
the lawyer reasonably believes necessary to 
comply with the Rules of Professional 
Conduct. Rule 1.6(b)(1). 

Rule 3.3(a)(1) prohibits a lawyer from 
knowingly making a false statement of mate- 
rial fact to a tribunal and requires a lawyer to 
correct any false statement of material fact 
previously made. Whether a lawyer has a 
duty under Rule 3.3 that would require the 
lawyer to breach a client's confidences to cor- 
rect previously filed court documents 
depends on whether the documents contain 
false statements of material fact. 

If the client's name is an issue of material 
fact in the workers’ compensation action, 
then the lawyer has a duty to correct the filed 
court documents. The North Carolina 


Rules, Procedure, 
Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on 
Questions of Legal Ethics.” 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
comment or request should be directed 
to the Ethics Committee at PO Box 
25908, Raleigh, NC 27611, prior to the 
next meeting of the committee in April 
2008. 


Captions and 
Headnotes 


A caption and a short description of 
each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 
council. 


Workers’ Compensation Act applies to 
"every person engaged in an employment 
under any appointment or contract of hire or 
apprenticeship, express or implied, oral or 
written, including aliens, and also minors, 
whether lawfully or unlawfully employed." 
N.C.G.S. § 97-2. Arguably, the fact that the 
lawyer's client is an undocumented worker 
would not affect the client's right to compen- 
sation under the Act. On the other hand, 
issues of credibility may affect the client's 
action. A determination of the materiality of 
the client's use of an alias in a workers’ com- 
pensation action is a legal question outside 
the purview of the Ethics Committee. 
Before taking any necessary remedial 
measures, the lawyer should advise the client 
of the lawyer's duty of candor to the tribunal 
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Public Information 


The Ethics Committee's meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


and seek the client's cooperation with respect 
to the correction of the false statements in the 
filed court documents. 

Materiality does not affect the lawyer's 
duty to refrain from offering false evidence 
in the future. Rule 3.3(a)(3) provides that a 
lawyer shall not offer any evidence that the 
lawyer knows to be false. Therefore, the 
lawyer would be prohibited from introduc- 
ing any evidence in support of the proposi- 
tion that the alias is the client's true name, 
including the client's own testimony. See 
RPC 33. If the client cannot agree to the 
lawyer's proposed terms of the continued 
representation, the lawyer must seek to 
withdraw from the action in accordance 


with Rule 1.16. 


Proposed 2008 Formal Ethics 
Opinion 2 
Roles of School Board Lawyers in 
Administrative Proceedings 
January 24, 2008 

Proposed opinion holds that a lawyer is not 
prohibited from advising a school board sitting 
in an adjudicative capacity in a disciplinary or 
employment proceeding while another lawyer 
from the same firm represents the administra- 
tion; however, such dual representation is harm- 
ful to the public's perception of the fairness of the 
proceeding and should be avoided. 


Inquiry: 

A student who is suspended from public 
school for more than ten days may appeal the 
suspension to the school board. Similarly, 
when a certified employee of a school system 
is dismissed, the employee may appeal the 
dismissal to the school board. An administra- 
tive hearing is held, with the board sitting in 
a quasi-judicial capacity, to determine 
whether the decision of the administration 
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should be upheld. 

Lawyers with ABC Law Firm have exten- 
sive experience and special expertise in educa- 
tion law. School Board retains Law Firm to 
provide all legal representation to the board 
and, through the board, to the administra- 
tion of the school system. 

Lawyer A and Lawyer B are both educa- 
tion lawyers employed by ABC Law Firm. 
May Lawyer A represent the administration 
in a suspension case against a student in an 
appeal to the board while Lawyer B advises 
the board on the legal and procedural issues 
that arise during the hearing? Similarly, may 
Lawyer A represent the administration in a 
dismissal case against an employee in an 
appeal to the board while Lawyer B advises 
the board? 


Opinion: 

This inquiry presents an interesting tech- 
nical issue of professional responsibility rela- 
tive to whether there is a conflict of interests 
created by this form of dual representation. 
The opinion concludes there is no conflict of 
interests but that this form of dual represen- 
tation should be avoided to foster the public's 
perception of the integrity and fairness of the 
process. 

Rule 1.7(a) provides, in part, that it is a 
concurrent conflict of interest if the repre- 
sentation of one client will be directly 
adverse to another client or the representa- 
tion of one or more clients may be material- 
ly limited by the lawyer's professional 
responsibilities to another client or a former 
client. Under Rule 1.10, a conflict of interest 
for one lawyer in a firm is imputed to the 
other lawyers in the firm unless it is a per- 
sonal conflict of interest. 

It is not a concurrent conflict of interest 
for one lawyer in a firm to present the admin- 
istration's position to the school board while 
another lawyer in the same firm advises the 
board on the legal and procedural issues that 
arise during the hearing. Both lawyers, 
whether acting in the role of prosecutor or 
the role of advisor, represent the school board 
and not the student or employee appearing 
before the board. The arrangement described 
in the inquiry, therefore, does not present a 
conflict of interest relative to the student or 
the employee because no duty of loyalty is 
owed to them by the lawyers with ABC Law 
Firm. 

Although it is assumed that there is no 
due process prohibition on the dual repre- 


sentation described in this inquiry and no 
opinion is expressed on this legal issue, see 
Hope v. Charlotte-Mecklenburg Board of 
Education, 110 N.C. App. 599 (1993), it is 
clear that the dual representation creates a 
perception of unfairness in the minds of stu- 
dents (and their parents) and employees 
appearing before the board. During the pub- 
lic comment period on this proposed opin- 
ion, numerous commentators stated that 
respondents, upon learning that the board 
will be advised by a lawyer who works in the 
same firm as the lawyer who will be present- 
ing the administration's position, conclude 
that the board will receive legal advice that is 
biased in favor of the administration and, for 
this reason, the proceeding cannot be fair 
and impartial. 

In Rule 0.1, Preamble: A Lawyer's 
Professional Responsibilities, it is observed that 
"{w]ithin the framework of [the] Rules [of 
Professional Conduct],..., many difficult 
issues of professional discretion can arise. 
Such issues must be resolved through the 
exercise of sensitive professional moral judg- 
ment guided by the basic principles underly- 
ing the Rules." One of the basic principles 
underlying the Rules is the duty of a lawyer, 
as an officer of the court, to uphold the legal 
process and to seek improvement in the 
administration of justice. Rule 0.1, cmts. [5] 
- [6]. As noted in comment [6] to the 
Preamble, "a lawyer should further the pub- 
lic's understanding of and confidence in the 
tule of law and the justice system because 
legal institutions in constitutional democracy 
depend on popular participation and support 
to maintain their authority." This admoni- 
tion applies to administrative proceedings as 
well as to judicial proceedings. The dual rep- 
resentation described in this inquiry creates a 
perception of unfairness that undermines the 
public's confidence in the rule of law and the 
fairness of the proceeding. For this reason, 
lawyers are urged to avoid such dual repre- 
sentation and to recommend that the school 
board obtain other legal counsel to either 
advise the board or represent the administra- 
tion.! = 


Endnote 


. In the event lawyers in the same firm do not heed the 
admonition of the Ethics Committee to avoid this form 
of dual representation, it is recommended that the 
lawyers protect the integrity of the adjudicative process 


_ 


by avoiding communications between themselves about 
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RULE AMENDMENTS 


Amendments Pending Approval of the Supreme Court 


At meetings on October 19, 2007, and 
January 25, 2008, the council of the North 
Carolina State Bar voted to adopt the fol- 
lowing amendments for transmission to the 
North Carolina Court for 
approval. 


Supreme 


Amendments to Rules on Classes of 
Membership 

DUARINEG A Gr a LAS. Section™,.0200; 
Membership—Annual Membership Fee 

27 NEG A. CeelD,? Section) 0900; 
Procedures for Administrative Committee 

The amendments accommodate revi- 
sions to N.C.G.S. §84-8 and §84-16 by 
providing procedures for inactive North 
Carolina lawyers and lawyers licensed in 
other jurisdictions to seek permission to 
practice pro bono on behalf of indigent per- 
sons under the auspices of nonprofit legal 
services organizations. 


Amendments to Rules on the 
Organization of Judicial District Bars 

27 SN: GAG el Areeections 0900 
Organization of the Judicial District Bars 

The amendments state the correct 
amount of the late fee for delinquent pay- 
ment of judicial district bar dues as estab- 
lished by N.C.G.S. §84-18.1. The amend- 
ments also eliminate the incorrect inference 
that the State Bar grants waivers of the 
annual membership fee and clarify that a 
district bar may waive the late fee upon a 
showing of good cause. 


Amendments to Model District Bar 
Bylaws 
27 N.C.A.C. 1A, Section .1000, Model 
Bylaws for Use by Judicial District Bars 
The amendments add a committee on 
professionalism to the model bylaw on the 
standing committees of a judicial district 


bar. 


Amendments to the Rules on 
Discipline and Disability 

27 INGAGC. SB ae sectionl 0100; 
Discipline and Disability of Attorneys 
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The amendments allow for the referral of 
a grievance to the Chief Justice's 
Commission on Professionalism when the 
respondent's conduct does not constitute a 
violation of the Rules of Professional 
Conduct but is considered unprofessional. 
The commission counsels and assists 
lawyers and judges on ways to improve their 
professional behavior. 


Amendments to the Rules Governing 
the Practical Training of Law Students 

27 N.C.A.C. 1C, Section .0200 Rules 
Governing Practical ‘Training of Law 
Students 

The amendments accommodate revi- 
sions to N.C.G.S. §84-8 which expand 
practice opportunities for students to intern 
in government agencies. The amendments 
also permit internships with clinical pro- 
grams at law schools seeking ABA accredita- 
tion. 


Amendments to the Procedures for 
the Administrative Committee 

27-ON GA GAA D Sesections 0700; 
Procedures for Administrative Committee 

The amendments establish the pre- 
scribed procedure applicable to all situations 
in which the State Bar seeks to suspend a 
member for apparent noncompliance with 
membership obligations. 


Amendments to the Rules Governing 
IOLTA 

27 N.C.A.C. 1D, Section .1300, Rules 
Governing the Administration of the Plan 
for Interest on Lawyers’ Trust Accounts 
(LOLTA) 

27 N.C.A.C. 2, Rules of Professional 
Conduct, Rule 1.15 

On October 11, 2007, the North 
Carolina Supreme Court entered an order, 
pursuant to its inherent power to supervise 
and regulate the conduct of lawyers, direct- 
ing the North Carolina State Bar to imple- 
ment a comprehensive IOLTA program and 
requiring that all active members of the 
State Bar who maintain general client trust 


accounts in North Carolina participate in 
the program effective January 1, 2008. The 
rule amendments implement the compre- 


hensive IOLTA program. 


Amendments to the Rules Governing 
CLE 

97- N.C.A.G: 1D Section #16008 
Regulations Governing the Administration 
of the Continuing Legal Education Program 

The amendments to Rule .1601 allow 45 
days for the processing of accreditation 
applications, require only one set of written 
materials with a request for accreditation, 
and charge interest at the legal rate for late 
payment of CLE sponsor fees. The amend- 
ments to Rule .1604 allow for prerecorded 
telephone seminars with multiple partici- 
pants provided there is a live question and 
answer session with the presenter. 


Amendments to the Plan for 
Certification of Paralegals 

27 N.C.A.C. 1G, Section .0100, The 
Plan for Certification of Paralegals 

The amendments clarify that the Board 
of Paralegal Certification may suspend as 
well as revoke certification for the reasons 
set forth in Rule .0121, and add that certifi- 
cation may be suspended or revoked for vio- 
lating the examination confidentiality agree- 
ment. 


Amendments to the Trust Accounting 
Rules in the Rules of Professional 
Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Rule 1.15 of the Rules of Professional 
Conduct, which has subsidiary rules or sub- 
parts, sets forth the procedural requirements 
for maintaining a lawyer's trust account. 
The amendments to Rule 1.15 are generally 
intended to accommodate relatively recent 
changes in the banking laws and the bank- 
ing industry with reference to the necessity 
of substituting electronic communication 
and imaging in lieu of written documenta- 
tion. 
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Proposed Amendments 


At its meeting on January 25, 2008, the 
council voted to publish the following pro- 
posed rule amendments for comment from 


the members of the bar. 


Proposed Amendments to the Rules 
Governing the Administration of the CLE 
Program 

27 N.C.A.C. 1D, Section .1500, Rules 
Governing the Administration of the 
Continuing Legal Education Program, and 
Section .1600, Regulations Governing the 
Administration of the Continuing Legal 
Education Program 

The proposed amendments are intended to 
make clear that stress and stress management 
are “professional responsibility” topics for pur- 
poses of the CLE rules and will fulfill the spe- 
cial substance abuse requirement. The pro- 
posed amendments also make clear that cours- 
es pertaining to diversity in the legal profession 
and service to the disadvantaged are creditwor- 
thy as “professionalism” courses. 


.1501 Scope, Purpose, and Definitions 

(a) Scope... 

(c) Definitions... 

(13) “Professional responsibility” shall 
mean those courses or segments of courses 
devoted to a) the substance, the underlying 
rationale, and tke practical application of 
the Revised Rules of Professional 
Conduct; b) the professional obligations of 
the atterrey lawyer to the client, the court, 
the public, and other lawyers; and c) the 
effects of stress, substance abuse and 
chemical dependency, or debilitating men- 
tal conditions on a lawyer's professional 


responsibilities and the prevention, detec- 
tion, treatment, and etiology of stress, 
substance abuse, chemical dependency, 
and debilitating mental conditions. This 


definition shall be interpreted consistent 
with the provisions of Rule .1501(c)(4) or 
(6) above. 

(14) “Professionalism” courses are courses 
or segments of courses devoted to the 
identification and examination of, and the 
encouragement of adherence to, non- 
mandatory aspirational standards of pro- 
fessional conduct which transcend the 
requirements of the Revised Rules of 


Professional Conduct. Such courses 
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address principles of competence and ded- 
ication to the service of clients, civility, 
improvement of the justice system, diver- 
sity of the legal profession and clients, 
advancement of the rule of law, ard serv- 
ice to the community, and service to the 


disadvantaged and those unable to_pay 


for legal services. 
(15) “Rules” shall mean .... 


Section .1600, Regulations Governing the 
Administration of the Continuing Legal 
Education Program 

.1602 Course Content Requirements 

(a) Professional Responsibility Courses on 


Stress, Substance Abuse, Chemical 
Dependency, and Debilitating Mental 


Conditions - Accredited professional responsi- 
bility courses on stress. substance abuse, chem- 
ical dependency, and debilitating mental con- 
ditions shall concentrate on the relationship 
between stress, substance abuse, chemical 
dependency, debilitating mental conditions, 
and a lawyer's professional responsibilities. 
Such courses may also include (1) education 
on the prevention, detection, treatment and 
etiology of stress, substance abuse, chemical 
dependency, and debilitating mental condi- 
tions, and (2) information about assistance for 
chemically dependent or mentally impaired 
lawyers available through lawyers’ professional 
organizations. No more than three hours of 


continuing legal education credit will be 
granted to any one such course or segment of 


a course. 


(Dee 


Proposed Amendments to the Rules 
Governing Specialization 

27 N.C.A.C. 1D, Section .1700, The Plan 
for Legal Specialization 

To provide for continuity of leadership, it is 
proposed that the rule limiting members of the 
Board of Legal Specialization to two consecu- 
tive three-year terms be amended to allow the 
board’s chair to serve an additional three-year 
term. 


.1709 Succession 
Each member of the board shall be entitled 
to serve for one full three-year term and to suc- 


ceed himself or herself for one additional 


three-year term. Thereafter, no person may be 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send your written 
comments to L. Thomas Lunsford II, 
The North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


The Process 


Proposed amendments to the Rules 
of the North Carolina State Bar are pub- 
lished for comment in the Journal. They 
are considered for adoption by the 
council at the succeeding quarterly 


meeting. If adopted, they are submitted 
to the North Carolina Supreme Court 


for approval. Amendments become 
effective upon approval by the court. 
Unless otherwise noted, proposed 
additions to rules are printed in bold 
and underlined, deletions are inter- 


lined. 


reappointed without having been off of the 
board for at least three years : provided, how- 


ever, that any member who is designated 
chair_may serve one additional three-year 
term in that capacity. = 


Ethics (cont.) 


a pending disciplinary or employment proceeding. 
Screening the lawyers from each other would avoid the 
appearance that the lawyer presenting the administra- 
tion's position may influence the lawyer advising the 
board of education and would be consistent with the 
prohibitions on improper communications about a 
pending matter with a judge or other adjudicative offi- 
cial or body in Rule 3.5(a). See Rule 1.0(1) (“'screened’ 
denotes the isolation of a lawyer from any participa- 
tion in a professional matter through the timely impo- 
sition of procedures within a firm that are reasonably 
adequate under the circumstances to protect informa- 
tion that the isolated lawyer is obligated to protect 
under these Rules or other law.") 


ay 
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Client Security Fund Reimburses Victims 


At its January 24, 2008, meeting, the 
North Carolina State Bar Client Security 
Fund Board of Trustees approved payments 
of $484,380.66 to 11 clients who suffered 
financial losses due to the misconduct of 
eight North Carolina lawyers. The payments 
authorized were: 

1. Awards of $752.00, $100,000.00, and 
$5,787.06 to three former clients of Donald 
Parker of Benson, North Carolina. The 
board found that Parker closed a real estate 
transaction and failed to pay his client's 
homeowners insurance premium from funds 
retained for that purpose, misappropriated 
in excess of $100,000 from a trust, and failed 
to disburse funds from a closing he conduct- 
ed for another client. Parker was disbarred 
on July 21, 2006. 

2. Awards of $99,090.01 and $75,000 to 
two former clients of John McCormick, for- 
merly of Chapel Hill, North Carolina. The 
board found that McCormick closed a loan 
transaction and failed to disburse the loan 
proceeds to his client, and retained funds 


from a closing for another client pursuant to 
an environmental remediation agreement 
that he misappropriated. McCormick was 
disbarred on April 10, 2007. 

3. An award of $100,000.00 to a former 
client of Sherrie Hodges of Jefferson, North 
Carolina. The board found that Hodges mis- 
appropriated over $100,000 from an estate. 
Hodges surrendered her license and was dis- 
barred on April 21, 2006. 

4, An award of $52,959.17 to a former 
client of Robert Alley of Southern Pines, 
North Carolina. The board found that Alley 
misappropriated funds he held for a trust. 
Alley surrendered his license and was dis- 
barred on July 25, 2005. 

5. An award of $38,992.42 to a former 
client of Richard Poling of Charlotte, North 
Carolina. The board found that Poling mis- 
appropriated funds retained from a client's 
settlement for expenses in pursuing a claim 
against another defendant. The payment to 
this client will be delayed for 30 days to give 
Poling an opportunity to provide further 


information. If further information is provid- 
ed, the claim may be reconsidered. 

6. An award of $10,000.00 to a former 
client of John Lee of Charlotte, North 
Carolina. The board found that Lee retained 
funds from a closing in escrow and misap- 
propriated those funds. Lee surrendered his 
license and was disbarred on January 19, 
2007. 

7, An award of $1,300.00 to a former 
client to D. Scott Turner of Mooresville, 
North Carolina. The board found that 
Turner was paid $1,300.00 to file a bank- 
ruptcy petition for a couple who were clients 
and provided no valuable legal service for the 
fee paid. Turner surrendered his license and 
was disbarred on January 19, 2007. 

8. An award of $500.00 to a former 
client of Elizabeth Hickmon of 
Wilmington, North Carolina. The board 
found that Hickmon was paid $500.00 to 
probate a will and provided no valuable legal 
service for the fee. Hickmon was disbarred 
on March 26, 2007. = 


eee 


Disciplinary Department 
(cont.) 


Petitions for Reinstatement 

On January 18, 2008, North Carolina 
State Bar reinstated Melvin L. Wall Jr. 
from a three year suspension imposed on 
June 10, 2004, by the DHC for multiple 
counts of neglect and failure to communt- 
cate with his clients. Wall had satisfied all 
of the conditions necessary for his rein- 
statement. 


Notice of Intent to Seek Reinstatement 

Individuals who wish to note their con- 
currence with or opposition to these petitions 
should file written notice with the secretary 
of the State Bar, PO Box 25908, Raleigh, NC 
27611, before May 1, 2008 (60 days from 
publication). 
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In the Matter of Chloe Wellons 

Notice is hereby given that Chloe Wellons 
of Raleigh, North Carolina, intends to file a 
petition for reinstatement before the 
Disciplinary Hearing Commission of the 
North Carolina State Bar. Wellons surren- 
dered her law license and was disbarred effec- 
tive September 27, 1996, for appropriating 
funds from her former law firm to make 
unauthorized personal purchases and take 
cash advances, and for reporting false infor- 
mation about those purchases and advances 
to the firm's accountants. 


In the Matter of Michael L. Yopp 

Notice is hereby given that Michael L. 
Yopp of Dunn, North Carolina, intends to 
file a petition for reinstatement before the 
Disciplinary Hearing Commission of the 
North Carolina State Bar. Yopp surrendered 
his law license and was disbarred July 19, 
2002, for misappropriating client funds for 


his personal benefit, over-disbursing client 
funds, and failing to reconcile his trust 
account. @ 


Thank You to Our 
Meeting Sponsors 


Legal Directories Publishing 
Company /or sponsoring the reception for 
the joint North Carolina Bar Association/ 
North Carolina State Bar event. 


Lawyers Mutual Liability Insurance 
Company jor sponsoring the reception for 
the joint North Carolina Bar Association/ 
North Carolina State Bar event. 


LexisNexis for sponsoring the wine for 
the joint North Carolina Bar Assoctation/ 
North Carolina State Bar dinner. 
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New State Bar Councilors 


Dorothy C. Bernholz of Chapel Hill is 
the new representative for Judicial District 
15B. Bernholz earned her JD degree, cum 
laude, from UNC Law School in 1975. She 
is currently the director of Carolina Student 
Legal Services, Inc. Bernholz was a guberna- 
torial appointee to the Dispute Resolution 
Commission, and is a member and _past- 
president of the Orange County Bar 
Association. She has served the North 
Carolina Bar Association (NCBA) in several 
capacities, including as a member of its 
board of governors; as co-chair of the 
Commission on the Status of Women 
Attorneys; as chair of the Education Law 
Section; and as a member of the 
Commission on Race Relations in the Legal 
Profession. She has been inducted as a mas- 
ter in the Chief Justice Susie M. Sharpe Inn 
of Court, and is a recipient of the Gwyneth 
B. Davis Award, given annually by the 
North Carolina Association of Women 
Attorneys in recognition of significant con- 
tribution. 

Judicial District 14 is now represented by 
John A. Bowman. Bowman earned his JD 
degree from Campbell University School of 
Law in 1984. He currently practices with the 
Durham firm of Maxwell, Freeman & 
Bowman, PA. Bowman has served the 
Durham County Bar Association as presi- 
dent, and is a member of the NCBA and its 
Family Law and Dispute Resolution 
Sections. He is a member of the board of 
directors for BARCARES of North Carolina, 
as well as Urban Ministries of Durham. 

James Durant Foster Sr. is the new rep- 
resentative for Judicial District 19A. Foster 
graduated from Campbell University School 
of Law. He is a retired major in the US 
Army, Special Forces, serving the military for 
22 years. He is currently in private practice 
in Concord. Foster has been active in several 
civic organizations including the Concord 
Rotary, the Stokes Masonic Lodge, the Allen 
Graham Masonic Lodge, the Association of 
Purple Hearts, and the Vietnam Veterans 
Association. He is a past-president of the 
Cabarrus County Shrine Club and serves on 
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its board of directors. 

Judicial District 27B is now represented 
by Ralph William Meekins Sr. Meekins 
earned his JD degree from Campbell 
University School of Law in 1986. Meekins 
began his law practice in Raleigh with the 
law firm of Young, Moore, Henderson, PA, 
and became a shareholder in the firm in 
1991. He moved to Shelby in 1994 to estab- 
lish the law firm of Teddy & Meekins, 
PLLC. He is board certified in the area of 
Civil Trial Advocacy by the National Board 
of Trial Advocacy and is also a board certi- 
fied mediator, having received his certifica- 
tion in 1994. Meekins is a member of the 
board of trustees of the NCBA Health 
Benefit Trust. He served on the North 
Carolina Board of Governors for the 
NCBA. He had previously served as chair- 
man of the Litigation Section for the 
NCBA. He has also served as president of 
the Cleveland County Bar Association and 
is a member of the North Carolina 
Academy of Trial Lawyers. Meekins serves as 
the chairman of the board for the Cleveland 
County YMCA, and is past-chair of the 
Dover Foundation YMCA in Shelby. He has 
served on several other boards in Cleveland 
and Wake counties. 

Steven Hamilton Messick of Burlington 
is the new representative for Judicial District 
15A. Messick graduated from Campbell 
University School of Law. Since 1979 he has 
practiced law with his family's firm— 
Messick, Messick & Messick. He is a mem- 
ber of the NCBA and the North Carolina 
Academy of Trial Lawyers. 

Judicial District 5 is now represented by 
Harold Lee Pollock of Burgaw. Pollock 
earned his JD degree from Wake Forest 
University School of Law in 1978. He has 
practiced law in Burgaw since that time, and 
is currently with the firm of Pollock & 
Pollock, PLLC. Pollock has served on the 
Fifth Judicial District Grievance Committee 
for 15 years, and has served the district bar as 
president. Additionally, he is a past-president 
of the Burgaw Rotary Club. 

Harold G. "Butch" Pope is the new rep- 


resentative for Judicial District 13. Pope 
earned his JD degree from North Carolina 
Central University's School of Law in 1983. 
Since that time, he has practiced law in 
Whiteville, operating a sole proprietorship 
since 2005. Poe is a member of the NCBA 
and the North Carolina Academy of Trial 
Lawyers. Additionally, he has served the 
Columbus County Bar as president. 

Judicial District 2 is now represented by 
Jimmy D. Reeves. Reeves earned his JD 
degree from Wake Forest University School 
of Law and was admitted to practice law in 
North Carolina in 1973. He currently prac- 
tices in West Jefferson with Vannoy & 
Reeves, PLLC. He has been active in the 
23rd Judicial District, serving as its president 
twice—during 1975-1976 and 1985-1986. 
He is also a member of the Ashe County Bar 
Association, NCBA, North Carolina 
Academy of Trial Lawyers, and the American 
Association of Justice. 

Sally Hamilton Scherer is a new repre- 
sentative for Judicial District 10. Scherer 
earned degrees from the University of 
Virginia School of Medicine and School of 
Law. Early in her career, she spent several 
years working as a medical technologist. 
She then practiced law with a small firm, 
and is now a sole practitioner in Raleigh. 
Scherer has been active in several legal 
organizations including the NCBA, the 
Wake County Bar Association, the North 
Carolina Association of Women Attorneys, 
the American Civil Liberties Union, and 
the American Bar Association. She has 
served on the board of the North Carolina 
Academy of Trial Lawyers, and is past-pres- 
ident of the 10th Judicial District. Scherer 
serves on the advisory board of North 
Carolina Family Court and North Carolina 
Custody Mediation. She has worked as a 
mentor, participating in law school, college, 
and high school moot courts and mock tri- 
als. Scherer has also been active in the area 
of domestic violence, serving on the North 
Carolina Commission on Domestic 
Violence and publishing the Judges Bench 


Book on Domestic Violence. @ 


July 2008 Bar Exam Applicants 


The July 2008 Bar Examination will be held in Raleigh on July 29 and 30, 
applications were received on or before January Ist deadline. Members are req 


any information which might influence the board in consi 


directed to Fred P. Parker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602. 


Juan Alberto Agueda 
Burlington, NC 

Jacalyn Denise Ackerman 
Kernersville, NC 

Michelle Doryce Al-Shishani 
Raleigh, NC 

Shaunterria Tuaniece Allen 
Raleigh, NC 

Matthew Frank Altamura 
Randleman, NC 

Marie-Jacques Marilyn 

Ambroise 
Durham, NC 

Jeremy Scott Ament 
Fayetteville, AR 

Jonathan Wellons Anderson 
Winston-Salem, NC 

Melissa Mabelle Anderson 
Durham, NC 

Jocelyn Torres Andino 
Columbia, SC 

Tiffany Marie Arroyo 
Pittsburgh, PA 

Garrett Christopher Artz 
Durham, NC 

Robert Corey Bray Atkins 
Durham, NC 

Todd Philip Atlas 
Durham, NC 

Lucy Scott Tatum Austin 
Fuquay Varina, NC 

Joanne Badr 
Hamden, CT 

Brandy Fulkerson Baird 
Raleigh, NC 

James Raleigh Baker 
Chapel Hill, NC 

Lora Turbeville Baker 
Cary, NC 

Cynthia Whitley Baldwin 
Durham, NC 

Krystal Louise Balmer 
Oxford, MS 

Harvey Wayne Barbee Jr. 
Chapel Hill, NC 

Dauna Leigh Bartley 
Raleigh, NC 

John Charles Bateman 
Burlington, NC 

Christopher Ervin Bazzle 
Chicago, IL 

Rebecca Leigh Beach 
Sims, NC 

Robert Locke Beatty 
Greensboro, NC 
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Laura Elizabeth Beaver 
Fayetteville, NC 

Brian Lewis Beck 
Millbrae, CA 

Steven Gregory Bell 
Hillsborough, NC 

Tina Leilani Bernardoni 
Durham, NC 

Randall Mark Best 
Raleigh, NC 

Shelly Ann Bibb 
Chapel Hill, NC 

Justin Donald Bice 
Blythewood, SC 

James Stuart Blackton 
Los Angeles, CA 

Jeffrey Joseph Blick 
Kettering, OH 

Ryan Taylor Bliss 
Morrisville, NC 

Amy Elizabeth Bourie 
Fayetteville, NC 

Kiel Anthony Bowen 
Cleveland, OH 

Erin Ruth Bradley 
Coats, NC 

Isaac John Bradley 
Chapel Hill, NC 

Lorrie Elizabeth Bradley 
Carrboro, NC 

Elizabeth Mann Brantley 
Winston-Salem, NC 

Katherine Cary Brege 
Raleigh, NC 

Jillian Elaine Brevorka 
Greensboro, NC 

Jonathan Walter Bridges 
Chapel Hill, NC 

Larry Donnell Brown Jr. 
Mebane, NC 

Kristina Kathryn Brown 
Cary, NC 

Nicholas Conan Brown 
Winston-Salem, NC 

Philip Zoltan Brown 
Raleigh, NC 

William Taylor Browne 
Durham, NC 

Crystal Louise Bryson 
Topton, NC 

Thomas Donald Bumgardner 
Gulfport, PL 

Amber Rae Burleson 
Winston-Salem, NC 

Colleen Louise Byers 
Omaha, NE 


BOARD OF LAW EXAMINERS. 


2008. Published below are the names of the applicants whose 
uested to examine it and notify the board in a signed letter of 


dering the general fitness of any applicant for admission. Correspondence should be 


Sarah Elizabeth Canaday 
Graham, NC 

Wanda Latrelle Cannick 
Miami, FL 

Gail Elizabeth Carelli 
Chapel Hill, NC 

Stephanie Marie Carowan 
Chapel Hill, NC 

Sarah Ann Carr 
Durham, NC 

Molly Ann Carson 
Holly Springs, NC 

Karianne Carter 
Jacksonville, NC 

Victoria Alexis Cejas 
Silver Spring, MD 

Matthew Scott Chambers 
Athens, GA 

Annette Caroline Chancy 
Dunn, NC 

Grayson Howard Cheek 
Chapel Hill, NC 

Duke Chen 
Chapel Hill, NC 

Melanie Freeman Chernoff 
Durham, NC 

Kevin Davis Cheshire 
Durham, NC 

Justin Allen Chin 
Monroe, NC 

Amanda McLaren Christie 
Gainesville, FL 

Michael J Christopher 
Cleveland, OH 

Winifred Catherine Cisar 
Atlanta, GA 

Bradley Haynes Clark 
Lillington, NC 

John Benjamin Clark 
Fuquay-Varina, NC 

Mary Cabell Clay 
Williamsburg, VA 

Anna Sheppard Cobb 
Winston-Salem, NC 

Nathaniel Thomas Coleman 
Clayton, NC 

Charles Collier HI 
Raleigh, NC 

Christopher Ray Conley 
Pensacola, FL 

Cameron Lynn Contizano 
Chapel Hill, NC 

Matthew Rubin Conway 
Scottsville, VA 

Robert Steven Cook 
Chapel Hill, NC 


Jennie Gardner Cordis 
Williamsburg, VA 

Laurel Diane Corkrean 
St. Petersburg, FL 

Stefanie Dawn Crawford 
Burlington, NC 

Stacy Lynn Crosier 
Kettering, OH 

Salena Janine DavisS 
Durham, NC 

James Tyler Dancy 
Hillsborough, NC 

Karen Gwendolyn 

Darlington Jr. 
Durham, NC 

Tara Bettina Daulton 
Camden, NJ 

Eric Michael David 
Chapel Hill, NC 

Rosetta Davidson 
Lansing, MI 

Donald Carrington Davis 
Greensboro, NC 

Dania Camille Davy 
Charlottesville, VA 

Kimberly Graham Wilkerson 

Day-Lewis 
Wilmington, NC 

Diane Lizbeth DePietropaolo 
Carrboro, NC 

Jose' Gladstone Dees 
Brandywine, MD 

Wendy Brooke Degerman 
Prince George, VA 

Carly Marie Denning 
Morgantown, WV 

Abby Lauren Dennis 
Durham, NC 

Angela Ward DiNoto 
Durham, NC 

Christopher Scott Dodrill 
Durham, NC 

Devon Luzzi Donahue 
Whipering Pines, NC 

Adam Taylor Drye 
Tuscaloosa, AL 

Scott Hunter Dunnagan 
Tuscaloosa, AL 

Karen Anne Duquette 
Silver Spring, MD 

Kathryn Grace Duryea 
Charlottesville, VA 

Eric David Edwards 
Lillington, NC 

Caroline McDonald Elliot 
Durham, NC 


Stephanie Ann Evans 
Lillington, NC 

Tamisha Idella Evans 
Greensboro, NC 

Robinson Oscar Everett Jr. 
Durham, NC 

Kelly Sue Fairman 
Durham, NC 

Sarah Jessica Farber 
Durham, NC 

Mitchell Ross Feld 
Coral Gables, FL 

Adam Andrew Foggia 
Cary, NC 

Niya Theresalyn Fonville 
Miami, FL 

Jeremy David Franklin 
Morrisville, NC 

Sarah Ashleigh Fulton 
Williamsburg, VA 

Rachel Frazier Gage 
Carrboro, NC 

Jimmy Garg 
Jacksonville, FL 

Jacob Miles Gehron 
Coats, NC 

Jamie Rebecca Gentry 
Winston-Salem, NC 

Catherine Hall Gibson 
Durham, NC 

Jeffrey William Gillette 
Cary, NC 

Lauren Allison Gindes 
Raleigh, NC 

Mariana Caroline Godwin 
Dunn, NC 

Jonathan Gonzalez 
Chapel Hill, NC 

Mary-Constance Elizabeth 

Goodwin 
Winston-Salem, NC 

Jessica Lee Gorczynski 
Winston-Salem, NC 

Bridget Marie Goss 
Chapel Hill, NC 

Leslie Thomas Grab 
Pittsboro, NC 

Kelsey Elizabeth Graf 
Chapel Hill, NC 

Anthony Lavell Green 
Raleigh, NC 

Kimberly Kristin Griffin 
Durham, NC 

Brian Christopher Groesser 
Fuquay-Varina, NC 
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Kimyada Chantae Guevara 
Charlotte, NC 

Stephen Brian Gunn 
Austin, TX 

Claudia Lorena Guzman- 

Farfan 
Chapel Hill, NC 

Mark Jefferson Hale Jr. 
Kinston, NC 

Emily Sue Barker Haley 
Fuquay Varina, NC 

Forrest Griffin Hall 
Apex, NC 

Kevin Daniel Hall 
Apex, NC 

Jennifer McIlmail Hames 
Dunn, NC 

Catherine Loray Hamilton 
Buies Creek, NC 

Jared Edward Hammett 
Raleigh, NC 

Janet Karen Haney 
Fairview, NC 

William Burgin Hardin 
Davidson, NC 

Melissa Renee Hardy 
Raleigh, NC 

Dedria Lynne Harper 
Durham, NC 

Emily Ann Harrell 
Carrboro, NC 

Webster Glenn Harrison 
Raleigh, NC 

James McKinley Hash 
Durham, NC 

Mark Lowell Hayes 
Durham, NC 

Andrew Lloyd Haynes 
Washington, DC 

Ashley Carter Hedgecock 
York, SC 

Scott Alan Hefner 
Hickory, NC 

Anna Virginia Henderson 
Nashville, TN 

Caralyn Joy Henderson 
Warner Robins, GA 

Shandon Wesley Herring 
Benson, NC 

Jeannette Marie Herzog 
Matthews, NC 

Jeremy Michelle Heuts 
Durham, NC 

Erika Penson Heyder 
Powells Point, NC 

Christopher Maynard Hicks 
Reidsville, NC 

Kevin Bernard Hicks 
Rocky Mount, NC 

Van Pursley Hilderbrand 
Baltimore, MD 

David Layne Hillman 
Lexington, VA 

Kristopher Joel Hilscher 
Fuquay Varina, NC 

Lee Carlton Hodge 
Winston-Salem, NC 

Lanetta Holloway 
Durham, NC 

Heather Lauren Honeycutt 
Winston-Salem, NC 

James David Horne Jr. 
Holly Springs, NC 


Lucas Matthew Horner 
Greensboro, NC 

Kimberly Ann House 
Winston-Salem, NC 


Marlon Jermaine Howard 


Durham, NC 
Andrew Wilds Howle 
Chapel Hill, NC 


Hunter Reynolds Ingram 


Charlotte, NC 


Matthew Wayne Jackson 


Fremont, NC 
George Daniel Jacobs Jr 
Valparaiso, IN 


Bridgette Darlene Johnson 


Grundy, VA 

John Tilson Johnson III 
Winston-Salem, NC 

Jacob Davis Johnson 
Charlottesville, VA 

Brendan Jeffrey Jones 
Raleigh, NC 

Brian Edward Jones 
Winston-Salem, NC 

Elizabeth Paige Jones 
Raleigh, NC 

Nicole Jones 
Raeford, NC 

Neda Khaled Jreisat 
Raleigh, NC 

Matthew Robert Kain 
Chapel Hill, NC 

Jennifer Ann Karpowicz 
Chapel Hill, NC 

Ashley Marie Kearns 
Columbia, SC 

Jana Marie Kelly 
Durham, NC 

Jessica Lynn Kelly 
Chapel Hill, NC 

Jennifer Lee Kerrigan 
Lillington, NC 

Lynn Anne Key 
Greensboro, NC 

Hye Jin Kim 
Angier, NC 

Nam Woo Kim 
Bethesda, MD 

Michael Gaston King 
Quinton, VA 

William Grier Kiser 
Grundy, VA 

Daniel Nathan Kluttz 
Durham, NC 

Caroline Jungsun Koo 
Chapel Hill, NC 

Thomas John Kreger 
Durham, NC 

Sarah Lane Krishnaraj 
Durham, NC 

Preeti Kundra 
Nashville, TN 

Rachel Christine Lane 
Cary, NC 


Meredith Catherine Marie 


Laughridge 
Lillington, NC 


LauraLee Rebecca Lawley 


Fuquay-Varina, NC 
John Robert Lawson 

Oxford, MS 
Brandon Lee Leonard 

Durham, NC 
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Justin James Leonard 
Chapel Hill, NC 

Michelle Leigh Leonard 
Salisbury, NC 

Kelly Christine Lesso 
Lillington, NC 

Margaret Caroline Lindsey 
Columbia, SC 

Eryn Elizabeth Linkous 
Raleigh, NC 

Nelson Curtis Little 
Statesville, NC 

Luis Manuel Lluberas-Oliver 
Raleigh, NC 

Debra Lynne Lofano 
Winston-Salem, NC 

Susan Marie Lovelace 
Winston-Salem, NC 

Jessica Mi Di Luong 
Chapel Hill, NC 

Krista Leandra Maddock 
Durham, NC 

Elizabeth Anderson Magee 
Durham, NC 

Piper Chanelle Malone 
Washington, DC 

Alicia Monae Marks 
Durham, NC 

Adam Joseph Marshall 
Greensboro, NC 

Laura Louise Martin 
Raleigh, NC 

Andrew Addison Mathias 
Columbia, SC 

Matthew Morris Mauney 
Clinton, MS 

Heather Ann McArthur 
Durham, NC 

David Monroe McCallum 
Durham, NC 

Rachel Glynis McConoughey 
Columbia, SC 

Amily Katherine McCool 
Durham, NC 

Chadwick Jan McCullen 
Charleston, SC 

Daniel Lewis McCullough 
Chapel Hill, NC 

Elizabeth Susanne McCurry 
Durham, NC 

Steven Brent McFarland 
Elgin, SC 

Jesse Scott McKaig 
Lillington, NC 

Lindsey Leigh McKee 
Durham, NC 

Katherine Brandon McLean 
Lumberton, NC 

Carrie Beth McNamara 
Tallahassee, FL 

Cara Brooke McNeill 
Southern Pines, NC 

Robert Henry Meek III 
Buies Creek, NC 

Maryam Monfared 

Mehrabani 
Raleigh, NC 

Garron Thomas Michael 
Lexington, SC 

Katie Cameron Miller 
Athens, GA 

Margaret Carson Miller 
Winston-Salem, NC 


Lauren Trask Millovitsch 
Cornelius, NC 

Patrick Melton Mincey 
Macon, GA 

Megan Joy Monroe 
Winston-Salem, NC 

James Timothy Moore 
Wilmington, NC 

Kristi Marie Moretz-Icard 
Chapel Hill, NC 

Rebecca Ann Moriello 
Carrboro, NC 

Michael Thomas Morlock 
Gainesville, FL 

Erin Whitney Morris 
Lillington, NC 

Nancy Jane Morrison-Hecox 
Durham, NC 

Kindelle Allison Morton 
New Bern, NC 

Benjamin Andrew Mount 
Cary, NC 

Maaike Gabrielle Mulders 
Lillington, NC 

Vanessa Jay Mullen 
Durham, NC 

David William Murray 
Durham, NC 

Daniel J. Nagle 
Raleigh, NC 

Thomas Heath Nance 
Durham, NC 

Douglas Eric Nauman 
High Point, NC 

Zachary Rockwell Neill 
Chapel Hill, NC 

Holli Brown Newsome 
Wilmington, NC 

Mica Linh Nguyen 
Holly Springs, NC 

Sara M. Nickell 
Richlands, NC 

Russell Bates Niemyer 
North Little Rock, AR 

Charlene Norwich 
Durham, NC 

Peter Francis O'Connell 
Rural Hall, NC 

Sinead Noelle O'Doherty 
Charlottesville, VA 

Erin Secura Oliver 
Lillington, NC 

Christopher Harrison Orders 
Charleston, WV 

Amanda Elizabeth Owens 
Williamsburg, VA 

Lindsey Ann Owings 
Chapel Hill, NC 

Jeffrey Scott Paige 
Morris Plains, NJ 

Amy Mariko Palesch 
Columbia, SC 

Graham Rhoads Parker 
Lexington, NC 

John Richard Parker Jr. 
Chapel Hill, NC 

Lindsay Morgan Parris 
Lillington, NC 

Michael Justin Parrish 
Winston-Salem, NC 

Whitney Ann Passmore 
Winston-Salem, NC 


Emily Linville Heun Pate 
Saxapahaw, NC 

Roy Douglas Patterson 
Leland, NC 

Kristin Denise Payne 
Raleigh, NC 

Lindsey Hope Payne 
Apex, NC 

Stephen James Petroski 
Chapel Hill, NC 

Chasidy Nicole Phelps 
Winston-Salem, NC 

Erin Michelle Phillips 
Winston-Salem, NC 

Samuel Pinero 
Winston-Salem, NC 

Benson Thomas Pitts 
Burlington, NC 

Erin Kristyn Pleasant 
Lillinton, NC 

Jennifer Suzanne Plyler 
Lillington, NC 

Yesenia Leonor Polanco- 

Galdamez 
Washington, DC 

Hannah Stephanie Polikov 
Durham, NC 

Sara Elizabeth Postma 
Charleston, SC 

Thomas Edward Powers III 
Durham, NC 

Carolyn Christianne Pratt 
Chapel Hill, NC 

Kristen Diane Price 
Winston-Salem, NC 

Rebekah Rachel Price 
Franklin, NC 

Adam Ray Pridemore 
Valparaiso, IN 

Richard Abbitt Prosser 
Raleigh, NC 

Melissa Lynn Pulliam 
Chapel Hill, NC 

Kathleen Marianna Putiri 
Buies Creek, NC 

Vivian Michelle Redd 
Carrboro, NC 

Carrie Dean Randa 
Holly Springs, NC 

Meredith Park Ransom 
Charlottesville, VA 

Rebecca Dawn Rathmell 
Carolina Beach, NC 

John Brian Ratledge 
Coats, NC 

Kenneth Shavar Ratley 
Chapel Hill, NC 

Megan Martha Reed 
Greer, SC 

Jeffrey Mark Reichard 
Winston-Salem, NC 

Kristy Lynn Rice 
Knoxville, TN 

Julia Elizabeth Richardson 
Washington, DC 

Cody Kendall Rifkin 
Chapel Hill, NC 

Stuart Michael Rigot 
Chapel Hill, NC 

Stephanie Anne Rivenbark 
Lillington, NC 

Stefanie Rodriguez 
Burlington, NC 
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Kevin John Rogers 
Mount Laurel, NJ 

Hayley Rebecca Roper 
Athens, GA 

Lisa Ellis Rosler 
Gulfport, FL 

Kirsten Elizabeth Rozycki 
Fort Mill, SC 

Jennifer Ann Rutherford 
Concord, NC 

Caitlin Ann Ryland 
Ellicott City, MD 

Steven Magdy Saad 
Garner, NC 

Andrew Blake Sachs 
Winston-Salem, NC 

Kristin Elizabeth Sams 
Buies Creek, NC 

Christopher L. Sanders 
Winston-Salem, NC 

Sean Bartlett Sandison 
Macon, GA 

Thomas Anthony Santaniello 
Spartanburg, SC 

Philip M. Sasser 
Apex, NC 

Eric Glenn Sauls 
Raleigh, NC 

Mary Ann Sawyer 
Jacksonville, FL 

Kelly Kopf Sayed 
Durham, NC 

Heather Lynne Scavone 
Greensboro, NC 

Michael David Schaefer 
Charlottesville, VA 

Michael Daniel Scherger 
Chapel Hill, NC 

Thomas John Schwedler 
Durham, NC 

David Kenneth Self 
Durham, NC 

Lawrence Brian Serbin 
Gahanna, OH 

Miten A. Shah 
Chapel Hill, NC 

Holly McDonell Sharp 
Atlanta, GA 

John Andrew Shedden 
Lillington, NC 

Nicole Christine Shoemaker 
Raleigh, NC 

Douglas John Short 
Raleigh, NC 

Ryan Gary Short 
Durham, NC 

Jeremy Stephen Shrader 
Chapel Hill, NC 

Wesley Jackson Shull 
Greenville, SC 

Richard Louis Sieg 
Randolph, VT 

Forrest Wesley Sigmon 
Durham, NC 

Mary Katherine Simmons 
Raleigh, NC 

Christina Elizabeth Simpson 
Chapel Hill, NC 

Pamela Joy Sisson 
Durham, NC 

Heather Crews Sivaraman 
Carrboro, NC 


Zebulon Loranzo Smathers 
Canton, NC 

Michael Ray Smith Jr. 
Bailey, NC 

April Maria Smith 
Greensboro, NC 

Lindsey Brooke Guice Smith 
Morrisville, NC 

Reita Dawn Smolka 
Durham, NC 

Jessica Leigh Snowberger 
Lillington, NC 

Jonathan Jie Song 
Durham, NC 

Megan Elizabeth Sorokes 
Buffalo, NY 

Elizabeth Brooke Spake 
Shelby, NC 

Rochelle Elizabeth Sparko 
Kailua, HI 

Brantley Hull Springett 
Raleigh, NC 

John Andrew Stahl 
Raleigh, NC 

Erica Lakisha Standfield 
Raleigh, NC 

Adam Michael Steadman 
Chapel Hill, NC 

Grant William Steadman 
Charleston, SC 

Justin Reese Steen 
Lillington, NC 

Erin Alison Steiner 
Columbus, OH 

Peter Blackwood Stewart Jr. 
Fayetteville, NC 

Lisa Frances Stifler 
Durham, NC 

Elizabeth Blake Stone 
Durham, NC 

Jared Edward Stone 
Statesville, NC 

Kira Jane Straub 
Winston-Salem, NC 

John David Stubbs Jr. 
Smithfield, NC 

Kathryn Lynn Swinkey 
Chesapeake, VA 

A'twar Patrice Swinton 
Raleigh, NC 

Charles Harrison Sydnor 
Raleigh, NC 

Donna Elizabeth Tanner 
Lillington, NC 

Raymond Curtis Tarlton 
Raleigh, NC 

Patricia Alice Tate 
Winston-Salem, NC 

Josephine Naa Adjorkor 

Tetteh 
Durham, NC 

Anna Susan Tharrington 
Durham, NC 

Stephen Donald Thill 
Carrboro, NC 

Kimesha Wilson Thorpe 
Haw River, NC 

Katherine Marie Thrall 
Hillsborough, NC 

Christopher Paul Tucker 
Raleigh, NC 


Mark Benjamin Turner 
Chapel Hill, NC 

Stacey Lynn Ames Vandiford 
Chapel Hill, NC 

Blia Vang 
Boone, NC 

Thomas Glenn Varnum 
Elk Grove, CA 

Jason Vaughn 
Raleigh, NC 

Walton Harris Walker 
Charlottesville, VA 

Whitney Virginia Wallace 
Winston-Salem, NC 

Jason Larry Walters 
Winston-Salem, NC 

Candace Tanelle Walton 
Charlotte, NC 

Christopher Mark Watford 
Thomasville, NC 

Walter Scott Webster 
Durham, NC 

Sara Kroll Weed 
Chapel Hill, NC 

Bridget Leanne Welborn 
Mooresville, NC 

Maureen Frances Whalen 
Arlington, VA 

Brandon Allen White 
Chapel Hill, NC 

Jessica Ryan Whitley 
Advance, NC 

Travis Carl Wiggs 
Raleigh, NC 

Audra Marie Wiley 
Charlottesville, VA 

Susan Alexandra Williams 
Chapel Hill, NC 

Laura Elizabeth Windley 
Chapel Hill, NC 

Erin Kennedy Witcher 
Atlanta, GA 

Justin William Witt 
Raleigh, NC 

Matthew William Wolfe 
Durham, NC 

Angie Elizabeth Wood 
Winston-Salem, NC 

Meredith Elaine Woods 
Chapel Hill, NC 

Adriane Rae Wright 
Orem, UT 

Jason Lee Wright 
Orem, UT 

Sonya Nicole Wright 
Winston-Salem, NC 

Erin Leigh Wynia 
Chapel Hill, NC 

Alexandra Helen Yeager 
Athens, GA 

Caitlin Elizabeth Young 
Boston, MA 

Rhonda Graham Young 
Raleigh, NC 

Ling Zhen 
Durham, NC 

Frederick Ryan Zufelt 
Durham, NC 


|OLTA Update (cont.) 


Bruno DeMolli's article in this issue of the Journal. 
Income increase anticipated—Though it is still 
too early to know how much additional income the 
move to a mandatory IOLTA program will produce, 
we do know that we had recorded 698 new IOLTA 
accounts from November 1 through January 25, and 
we are continuing to record new accounts. Interest 
income on these accounts will provide much-needed 
additional support for our access to justice communi- 
ty and other innovative programs in the public inter- 
est without requiring attorneys to provide their time or 
monetary support. We look forward to sharing the 
good news about this income increase and more about 
the projects it will support in these pages in the future. 


Bank News 


Two of the (six) banks with the largest number of 
IOLTA accounts in North Carolina made positive 
changes to their IOLTA policies that will result in 
substantially more funds available for grants in 


the future. 


RBC Centura. Effective December 2007, 
RBC Centura increased the interest rate paid 
on all NC IOLTA accounts to 1%. 


Wachovia. Effective January 2008, Wachovia 

has taken a leadership role in North Carolina 
and increased its interest rate paid on NC IOLTA 
accounts. Wachovia, which applies a tiered inter- 
est rate, will now pay 50% of the fed rate on 
accounts with balances over $100,000. In 
January, that rate was 1.75%. 


New Banks We are pleased to welcome the fol- 
lowing banks that have opened NC IOLTA 


accounts since the last publication of the Journal: 


Bank of Commerce, Charlotte 

Gibsonville Community Bank, Gibsonville 
First Federal Bank, Dunn 

Community Bank of Rowan, Salisbury 
LongLeaf Community Bank, Rockingham 
TrustAtlantic Bank, Raleigh 

AF Bank, West Jefferson 

Surrey Bank, Mount Airy 

KeySource Commercial Bank, Durham 
Taylorsville Savings Bank, Taylorsville 
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When faced with unexpected challenges, how resourceful are you? 


At Lawyers Mutual Liability 
Insurance Company, we understand 
that successful attorneys are often 
faced with unexpected challenges. 
In today’s dynamic business 
environment, legal malpractice suits 
are on the rise. Lawyers Mutual 
specializes in providing exceptional 
risk management education, and we 
are there to back our insureds when 
they are threatened with claims. In 
fact, our claims attorneys have a 
90% chance of success in obtaining 
a favorable outcome if notified of a 
reparable error at the earliest 


possible date. 


Lawyers Mutual insures over 7500 
of the finest attorneys in our State 
and continues to build upon 29 
solid years of service and growth in 
North Carolina’s legal system. Our 
experience and resources can keep 


you out of some rough spots. 


Lawyers 
Mutual 


LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA® 


919.677.8900 or 800.662.8843 = FAx: 919.677.9641 = wwW.LMLNC.COM ® LML@LMLNC.COM 


The North Carolina State Bar 
PO Box 25908 
Raleigh, NC 27611 


Stand Out In Your Field. 
Specialize! 


=» Enhance Your Professionalism 
= Increase Knowledge in Your Practice Area 
= Demonstrate Your Skill and Experience 


= Increase Business and Referrals 


The North Carolina State Bar certifies attorneys as specialists 
in the following areas: 


» Bankruptcy Law 

» Criminal Law | 

=» Estate Planning and Probate Law 
» Family Law 

» Immigration Law 

= Real Property Law 

# Social Security Disability Law 


=» Workers’ Compensation Law 


Applications are accepted 
annually in May — June. 


Examinations given in 
November of each year. 


CONTACT 
Joyce LINDSAY 


(919) 828-4620 


OR E-MAIL DENISE MULLEN 
dmullen@ncbar.com 


www.nclawspecialists.org 


pecialization 


